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OF 


CASES ARGUED AND DETERMINED 


AT THE 


JANUARY TERM, 1848. 


HILL v. BARGE. 


. When a will is contested, either in chancery, or in the orphans’ court, 

the heir is entitled to an issue of devisavit vel non, if he demands it. 

. When a will offered for probate is in the hand-writing of the person to 
benefitted by it, before the will can be admitted to probate, it must be sat- 
isfactorily established, that the testator knew its contents. If, in addition 
to the will being written by the beneficiary, other suspicious circumstan- 
ces exist, such as extreme debility of the testator, and great confidence 
reposed by him in the writer, the demand of the law for proof of knowledge 
of the contents of the will, will be increased. 

. Awill, to be attested in the presence of the testator, must be witnessed 
within his view. It is not necessary to prove that he actually saw the 
witnesses attest the will; it is sufficient if, from their relative position, he, 
could see them. 


Error to the Chancery Court of Butler. 


Tue bill was filed by Reuben Hill, the plaintiff in error, 
to set aside a will purported to be executed by Josiah Hill, 
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brother of complainant. The bill alledges that the deceased 
was of unsound mind, and memory, for a considerable time 
previous to his death. ‘That he was exceedingly weak in 
body and mind, and was influenced by John Barge to make 
the will, which was executed a few days before his death, 
he being then incompetent to make a disposition of his pro- 
perty. That complainant, his sister Prudence Watts, and 
Elizabeth, wife of John Barge, are the next of kin of the 
deceased, and that the will was admitted to probate by the 
orphans’ court of Butler, on the 21st September, 1840, with- 
out notice to any of the next of kin. That Barge has ob- 
tained letters testamentary as sole executor, and has gone in- 
to possession of the estate. 

The prayer of the bill is, that the will be set aside, and the 
estate distributed according to law. 

The will, as admitted to probate, is made an exhibit, and 
is as follows: 

I, Josiah Hill, of the county and State above written, be- 
ing infirm of body, but of perfect mind, and sound memory, 
&c. &c., do make and declare this to be my last will and tes- 
tament : 

First—My worldly estate I give and devise as follows, viz : 
I give to my beloved sister, Prudence Watts, the east half of 
all my lands, in Sec. 18, T. 11, R. 12; also the west half of 
the North E. quarter of Sec. 19, 'T. 11, R. 12; also, my ne- 
gro man Perry. 

I give to my beloved sister, Elizabeth W. Barge, the west 
half of all my lands in Sec. 18, T. 11, R. 12; also the N. W. 
qr. of Sec. 19, T. 11, R. 12, containing 160 acres; also, the 
east half of the N. W. qr. Sec. 19, T. 11, R. 12; also, the 
following slaves, my negro man Richmond, his wife Fanny, 
and her nine children; my negro man Moses, and his sister 
Kate, and her six children, also my pleasure carriage and 
harness, my wagon and gear, my stock of horses and mules, 
cattle, hogs and sheep, my present growing crop of cotton, 
corn and fodder, together with my household furniture of 
every kind and description. 

I give to my beloved brother, Reuben Hill, ten dollars, to 
be paid by my executors. 
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I give to my brother-in-law, Lewis Steele, for the affec- 
tion I have for him, five hundred dollars, to be paid by my 
executors. 

Ido hereby constitute my trusty and beloved friends Da- 
vid Carter, and John Barge, my sole executors, &c. 

In witness whereof, &c. I have signed and sealed, this the 
25 of August, 1840. 

Signed, sealed, published and declared, by the said Josiah 
Hill, to be his last will and testament, in the presence of us, 
who in his presence, and in the presence of each other, have 
hereto subscribed our names. JOSIAH HILL, (seal.) 

Attest, J. R. Yepet, 

Cuarves T. Partin, 
ZasuD Homes, 
ABNER JACKSON, 
Sitas M. Wooran. 

The will was admitted to probate on the 21st September, 
1840, upon the proof of the due execution of the will, by the 
witnesses, Yedell and Holmes. 

The defendant, John Barge, answered, and admitted the 
making of the will by the deceased, as stated in the bill, but 
says that the deceased lived eleven or twelve days after it 
was made. Admits the probate of the will as stated, and 
that citations did not regularly issue to the next of kin, as 
stated in the bill—admits that he has been appointed sole 
executor of the estate. Admits that he received the estate, 
and has disposed of the same according to the will. Has 
paid all the debts, made distribution of certain slaves, which 
the deceased, by deeds executed by him previous to the mak- 
ing of the will, had given to sundry persons, and has made 
a final settlement of the estate with the orphans’ court. 

He denies that the testator was of unsound mind, and 
memory, but insists, that he was fully capable of making a 
will, and that no improper influence was exerted over him. 
That about two months before his death, the testator request- 
ed defendant to get Walter H. Crenshaw, Esqr. to come and 
write the will, and that testator then said, he would dispose 
of the greater part of his property to defendant and wife. 
That he did apply to Crenshaw, but that Crenshaw was un- 

87 
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able to attend. That the testator then requested him to 
write the will, which he did, in exact accordance with tes- 
tator’s instructions, who read it over carefully, and approved 
of it, and at the time ofits execution, and publication, sign- 
ed it in the presence of four of the witnesses, who witnessed 
it in his presence, he declaring it to be his will. That Woot- 
an, the last subscribing witness, signed it soon after, also by 
his request. 

He accounts for the preference given to him, and his wife, 
by the testator, by alledging that he was not on the kindest 
terms with the complainant, or John F. Watts, the husband 
of his sister Prudence—but that he and his wife attended on 
him during his life, and sickness, and that he thereby lost 
nearly the whole of one fall’s practice as a phpsician. That 
himself and wife removed to his house, for the purpose of 
giving him their undivided attention, and remained with him 
for near three months, and until his death. He denies all 
fraud, &c., and demurs to the bill. 

The wife of Dr. Barge also answered the bill, in substance 
the same as her husband. The testator had neither wife, or 
child, living with him at the time of his death. 

Much testimony was taken on both sides, which is unne- 
cessary to be here stated. Such portions of it, as are impor- 
tant will be found embodied in the opinion of the court. 

The chancellor refused to direct an issue of devisavit vel 
non, at the request of complainant, and considering that the 
testimony established the sanity of the testator, and the due 
execution of the will, declared it a valid will, and dismissed 
the bill. 

The complainant prosecutes this writ, and assigns for 
error— 

1. The refusal to direct an issue of devisavit vel non. 

2. The decree as made upon the proof. 








Warts and Pryor, for plaintiff in error. 

1. Whenever real estate is conveyed or devised by the 
will, so as to form the issue of devisavit vel non, the chan- 
cellor is bound to allow the issue to be tried out of chancery 
if asked for. [Kennedy v, Kennedy, 2 Ala. 571; Johnston, 
et al. v. Hainsworth, 6 Ala. 443. ] 
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2. When the testimony is so conflicting as to make it diffi- 
cult to arrive at a satisfactory conclusion, it would be error in 
the chancellor, not to allow the issue of devisavit vel non to 
be tried by a jury, and it would be errorto divest the heirs at 
law of their rights without such a trial. [Kennedy v. Ken- 
nedy, and Johnston v. Hainsworth, supra; Rogers v. Rogers, 
3 Wend. 503. ] 

3. Where a bill is filed for the purpose of setting aside a 
will, which has been admitted to probate in “common form,” 
those who claim under the will , and who seek to establish 
it, become the actors in the cause, and are bound to prove ev- 
ery fact necessary to make it a good will. And no allega- 
tions are required to be made by the complainant, except to 
show by what right he litigates, &c. [Johnston, et al. v. 
Glascock and wife, 2 Ala. R. 218; Johnston v. Hainsworth, 
supra. | 

4. A will written by the principal beneficiary, is void by 
the civil law ; and by the common law, such conduct creates 
a presumption against the act, and renders necessary proof of 
volition and capacity, as well as a knowledge on the part of 
the testator, of the contents of the will. And this is the case 
whether it be a will of personal, or of real property. [1 My]. 
& K. 643; 2 Phillimore, 323; 1 Haggard, 384.}] A proof 
of mere execution, and the calling of witnesses to attest, and 
saying ‘‘this is my will,” will not be sufficient to rebut the 
presumption. See cases above, and Billinghurst v. Vickers, 1 
Phillimore, 187, 199. ] 

5.The attestation of the witnesses must be in the presence 
of the testator. ‘The fact that it is attested in the same 
room with the testator, is only prima facie evidence that it 
was done in his presence. [1 Lomax on Ex. 29, and autho- 
rities there cited ; 1 Metc. 349, and authorities there cited to 
this point.] If it be attested in the same room, yet if, from 
the relative situation of the testator as to his position, or phy- 
sical ability, he could not, of his own power and will, with- 
out assistance from others, have seen the witnesses sign, it is 
not a good will. [1 Lomax 29, 25; 1 Leigh, 6; Dewey v. 
Dewey, 1 Metc. 349; Powell on Dev. 56-8; 1 Mod. & M. 
12; 1 M. & S. 294; Russel v. Moor Falls, 3 H. & McH. 
457.] 
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6. Where the testator’s mind is shown to be weak, and at 
times to be incapable of making a will, if the will be written 
by another benefitted by it, the will will not be sustained, 
unless stringent proof is made, showing that the testator had 
a clear understanding, and a full knowledge of the contents 
of the will. [Ellliott’s will, 2 J. J. Marsh. 342 ; Case of Cock- 
ran’s will, 1 Monr. 263, and other cases cited above. | 


Cook, contra. 

As to the power and duty of the chancellor in sending out 
the issue, see Clay’s Dig. 598, § 15; 6 Ala. R. 443.) 

As to the mode of proceeding, see Johnston v. Glascock, 2 
Ala. Rep. 218. 

—The rule for exercising the discretion, §*c., Kennedy’s 
Heirs and Ex. v. Kennedy’s Heirs, 2 Ala. 625 to 629, and 6 
Ala. 443. 

—The attestation, 1 Jarman Wills, 71 to 76, and note (1) 
on p. 75; Lomax, 29, 30; 3 Stark. Ev. 1686-7 ; and publica- 
tion Ib. 1689. 

—Fraud and capacity, 3 St. Ev. 1701-2. 

—Non compos, 3 St. Ev. 1703-4-5, and note (1) last page. 

—Importunity, 3 St. Ev. 1706, note (1.) 

—Capacity, insanity, &c., 3 St. Ev. 1706-7, and notes. 


ORMOND, J.—The chancellor having refused to direct 
an issue of devisavit vel non, on the application of complain- 
ant, and it being insisted that this is not a matter in the dis- 
cretion of the chancellor, but is the right of the heir, when- 
ever the validity of a will is drawn in questicn in a court of 
chancery, we will first address ourselves to the consideration 
of that question. 

In England, this right is conceded to the heir, and an is- 
sue to try the validity of the will, is directed, as a matter of 
course. This results from the fact, that the court of chan- 
cery has no power to pass upon the validity of a contested 
will, the ecclesiastical courts having exclusive jurisdiction of 
the probate of testaments of personal property, and the com- 
mon law courts, of devises. [3 Woodesson’s Lec. 49, p. 286.] 

Atan early period in our history, this matter was regulated 
by statute. An act which was passed in 1803, and re-enact- 
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ed in 1806, gave to the orphans’ court hte exclusive jurisdic- 
tion of the probate of wills, both of real and personal estate, 
contains the following clause: ‘ Within five years from the 
time of the first probate of any will, any person interested in 
such will, may by bill-in chancery contest the validity of the 
same, and the court of chancery may thereupon direct an is- 
sue, or issues of fact, to be tried by a jury as in other cases ; 
and in all such trials, the certificate of the oath of the wit- 
nesses, at the time of taking the original probate, shall be ad- 
mitted as evidence to the jury, to have such weight as they 
may think it deserves: but after the expiration of the said 
five years, the original probate of any will, shall be conclu- 
sive, and binding on all parties concerned.” ([Clay’s Dig. 
598, § 15, and see the original act in Toulmin’s Dig. 887, $ 
55.] It is therefore very clear, that the English rule can 
have no influence in the setthement of this question. Its 
solution must depend upon the true construction of the act 
just cited, which not only conferred on the courts of chan- 
cery, a jurisdiction unknown to the common law, but also 
introduced other important changes, of the law on this sub- 
ject. 

This act passed under the review of this court, in Johnston 
v. Glascock and wife, 2 Ala. 218, where it was held, that 
when a will is thus contested in chancery, those claiming 
under the will, become the actors, and are bound to support 
it affirmatively. ‘T'o the same effect is Johnson v. Haines- 
worth, 6 Id. 450. But in neither of these cases, did the 
question now under consideration arise, which, it is evident 
from what has been stated, must depend upon the proper 
construction of the terms employed in the statute, in refer- 
ence to an issue of devisavil vel non: ‘ the court of chancery 
may, thereupon, direct an issue or issues of fact, as in other 
cases.” 

The ordinary meaning of the term may, in a statute, 
when it concerns the public interest, or the rights of indi- 
viduals, is must, or shall; and is obligatory, or mandatory, 
on the judge, or officer, to whom it is addressed. | Ex parte 
Simonton, 9 Porter, 395, and cases there cited.] In addi- 
tion, the act proceeds to state what kind of testimony shall 
be laid before the jury, and the effect they shall accord to it, 
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which would not ha@e been done, if it had been discretionary 
with the chancellor, to direct an issue, or not, ashe might 
think proper. Further, by the act of 1821, when the valid- 
ity of a will is contested, the orphans’ court is required to 
impannel a jury to determine its validity, (Clay’s Dig. 304, 
§ 35,) and it would be a strange result, if a party could ob- 
tain the probate of a will, without notice to the heir, or next 
of kin, in the orphans’ court, and thereby deprive him of the 
right toa jury trial in chancery. ‘The effect of the exhibi- 
tion of such a bill as this, is to require those claiming under 
the will, to offer it again for probate, and it seem to us, from 
our entire legislation on this subject, that whether the in- 
quiry is had in the orphans’ court, or in chancery, the heir, 
or next of kin, is entitled to an issue if he demands it. 

From this it results, that the chancellor erred in refusing 
to award an issue, when demanded by the complainant, and 
as the cause must be remanded, it is proper we should con- 
sider those questions of law, which have been argued by 
counsel, and which must necessarily arise in the further pro- 
gress of the cause. 

The will offered for probate was written by Dr. Barge, the 
husband of the principal beneficiary of the will. This fact 
undoubtedly creates a presumption against the validity of the 
instrument. Ordinarily, when a man of sound mind, and 
memory, executes a will, by signing, and publishing it, and 
calling on witnesses to attest it, the presumption is that he 
knew the contents, although it is not written by him. But 
when the willis written by the person intended to be bene- 
fitted by it, then, in the language of an eminent testamen- 
tary judge, ‘the presumption, and onus probandi, are against 
the instrument; but as the law does not render such an act 
invalid, the court has only to require strict proof; and the 
onus probandi may be increased by circumstances; such as 
unbounded confidence in the drawer of the will—extreme 
debility in the testator—clandestinity, and other circum- 
stances, which may increase the presumption, even so much, 
as to be conclusive against the instrument. In the absence, 
however, of any circumstances of this sort, the demands of 
the law may be more easily satisfied. [Paske v. Ollat, 2 
Phillimore, 323; see also Billinghurst v. Vickers, 1 Id. 199, 
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and Ingraham v. Wyatt, 1 Hagg. 384.] The case of Paske 
v. Ollat, came under the review of the Master of the Rolls, in 
Raworth v. Marriott, 1 M. & K. 643, who also held, that 
where the drawer of the will took a benefit under it, a jury 
trying the validity of the will, should be satisfied that the tes- 
tator knew its contents; but he did not understand Sir John 
Nicoll, in Paske v. Ollat, to hold, that there must be direct, 
and positive proof of such knowledge, but that his knowledge 
of the contents of the will, might be established by circum- 
stantial evidence. 

This being the law applicable to this case, it will be the 
duty of the jury to say, whether the testator knew the con- 
tents of the will. ‘The most usual, and most satisfactory 
mode of making this proof, is to show that the will was writ- 
ten pursuant to instructions given by the testator. Nothing 
of this kind appears in the testimony sent up with the record. 
It also appears, that the testator, at the time the instrument 
is alledged to have been made, was in astate of extreme de- 
bility, and had been for some time previous—that he labored 
under a most painful disease, to allay the anguish of which, 
he took large doses of opium—and that the drawer of the 
will was in possession of his confidence. These are all cir- 
cumstances calculated to awaken suspicion, and increase the 
presumption which the law makes, from the mere fact that 
the will was written by the principal beneficiary, and in- 
crease the demand which the law exacts, of proof of know- 
ledge on the part of the testator. 

Still, it must be borne in mind, that all these circumstances 
of suspicion, and presumption of unfairness, may be removed 
by either positive, or circumstantial proof, of knowledge on 
the part of the testator of the contents of the will, and that it 
was written pursuant to his directions. But this proof should 
be so satisfactory, and convincing, as not to leave a reasona- 
ble doubt on the minds of the jury, that the testator knew its 
contents at the time of its execution. 

It is further contended, that the will was not attested by 
the witnesses in the presence of the testator. The statute of 
this State, which, in respect to this matter, is substantially a 
copy of the 29 Charles 2d, requires, ‘“ that such last will and 
testament, be signed by the testator, or testatrix, or by some 
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person in his, or her presence, and by his, or her directions ; 
and attested by three, or more respectable, (reputable) wit- 
nesses, subscribing their names thereto, in the presence of 
such divisor.” [Clay’s Dig. 597, § 1.] 

The construction of this statute, is settled by numerous de- 
cisions, English, and American. ‘The design of the statute, 
in requiring the attestation to be made in the presence of the 
testator, was to prevent the substitution of a surreptitious will. 
In the presence of the testator, therefore, is within his view. 
He must be able to see the witnesses attest the will, or to 
speak with more precision, their relative position to him, at 
the time they are subscribing their names as witnesses. must 
be such, that he may see them if he thinks proper to do so, 
and satisfy himself by occular demonstration, that they are 
witnessing the very paper he designed to be his last will. 
They may subscribe their names in the same room with the 
testator, and yet there may be such a physical barrier, or ob- 
struction, between him, and them, tha the could not see what 
they were doing, and although in the same room with the 
testator, would not be in his presence, within the meaning, 
and intention of the statute. [Neil v. Neil, 1 Leigh, 6.) So 
also it has been held, that when the testator desired the wit- 
nesses to go in another room and attest his will, in which 
there was a window broken, through which he might see 
them, it was held, the will was wellattested. [7 Bac. A. 10; 
see also, Casson v. Dade, 1 Bro. C. C. 99, and Davy v. Smith, 
3 Salkeld, 395, to the same effect.] Lord Ellenborough, in 
Doe v. Manifold, 1 M. & S. 294, referring to Casson v. Dade, 
held, that it was not necessary the testator should actu- 
ally see the witnesses attest the will, but that he must be in 
such a situation, that he might see, and .then in favor of the 
attestation, it would be presumed that he did see. |'Todd 
v. Winchilsea, 1 Mood. & M. 12, and same case, 2 C. & P. 
A488. ] 

In this case, it appears from the testimony, that the wit- 
nesses attested the will, at the request of the testator, in the 
same room with him, and but a short distance from him. He 
was lying in bed, his head propped up with pillows, his face 
turned from the attesting witnesses. Some of them say he 
did not see them attest the will, as their backs were towards 
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him, and that by turning his head he could have seen them 
standing there—there was no obstruction intervening be- 
tween himand them. It has already been stated, and shown 
by the cases cited, that it is not necessary to prove that the 
testator actually saw the witnesses subscribe their names— 
this would, in most cases, be impossible to be shown. It is 
sufficient, if from their relative position, he could have seen 
them. If then, the testator, by moving his head on the pil- 
low, could have seen the witnesses subscribe their names to 
the paper designated by him as his will, it will be an attesta- 
tion in his presence, within the meaning of the statute. It 
will be for the jury to determine this fact, also, from the evi- 
dence which may be adduced. ~ 3 
Testimony was taken on both sides, as to the capacity of 
the testator to make a will, at the time this will was execut- 
ed, but no question of law is raised in argument on this point. 
The jury must be satisfied from the proof, that the testator 
was of sound mind, and disposing memory, before they can 
find the instrument a valid testament. 
Decree reversed, and cause remanded. 


BROWN v. CHAMBERS, er at. 


1. A bond in the penal sum of $10,000, by which B bound himself, on con- 
dition that D would establish the claim of B, to a right of entry under the 
pre-emption laws of the United States, and pay to the United States the 
purchase money thereof, he would deliver to D, his heirs, and assigns, a 
good and sufficient deed of all his right, and title to one half of said lands 
—is not such an estate, or interest in land in D, though the condition of 
the bond has been performed, as can be sold by order of the orphans» 
court, at the instance of the representatives of D, so as to vest in the pur- 
chaser the title of D, orto enable the commissioners appointed by the or- 


phans’ court, to assign the bond to the purchaser. 
838 
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2. Such a bond is assignable under the act of 1828, and the assignee may 
maintain an action thereon in his own name, by showing a performance of 
the condition by the obligee. Whether, after the death of the obligee, the 
heir, or personal representative is entitled to the bond, quere. 

3. A letter written by one professing to be a commissioner in the general 
land office, is not, without further proof, admissible as an instrument of 
evidence, 

4. A plea of set-off cannot be interposed toa suit on a bond for unliquidated 
damages ; but by taking issue on such a plea, its sufficiency is admitted. 





*Writ of Error to the County Court of Mobile. 


THis was an action of covenant at the suit of the defend- 
ants inerror. The declaration is on a bond dated the 25th 
December, 1834, by which the defendant below acknowledged 
that he was indebted to Andrew Dexter in the sum of 
$10,000 ; conditioned, that, whereas the defendant, as a joint 
settler with one William Reynolds, was entitled under the 
act of Congress of 1830, to the pre-emption of a certain quar- 
ter section of land within the district of the land office at St. 
Stephens, and to the pre-emption by way of float of eighty 
acres more of the public land in some other part of that dis- 
trict: the defendant applied to locate the eighty acre claim 
on the fraction marked A of section twenty-seven, township 
four, and range one, west, south of the thirty-first degree of 
north latitude, designated on the plat as containing 85 76-100 
acres, and offered at the same time to pay the United States 
the amount required for the purchase of the original tract, 
and for said fraction; ‘ but owing to different canses, the de- 
fendant was not allowed to make the said location, as afore- 
said.” Further, “whereas, the said Dexter has notwith- 
standing, undertaken to endeavor to establish the said claim 
to the said fraction, and agreed to pay the United States 
whatever may be in such case necessary for the purchase of 
the original tract of land and the said fraction.” It is also 
recited that the defendant “has, in consideration of the per- 
formance of the said conditions, agreed to deliver, or cause to 
be delivered to the said Dexter, his heirs and assigns, a good 
and sufficient deed of all the right and claim” of him (de- 
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fendant) in and unto one undivided half part of said fraction 
of land. Now, in case the defendant should perform the 
agreement aforesaid, his said bond is to be void and of no 
effect. 

Plaintiffs aver, that during the lifetime of the said Dexter, 
he fully established the claim of the defendant to the parcels 
of land above referred to, and advanced the money agreed by 
him to be advanced; ‘‘and did perform all the things speci- 
fied to be done. Further, that after the death of “Andrew 
Dexter, Andrew Alfred Dexter was duly appointed the ad- 
ministrator of his estate, who indorsed, assigned and delivered 
said bond to the plaintiffs.” It is also averred, that after the 
death of “Andrew Dexter, that Andrew A. Dexter and So- 
phia Dexter, his heirs at law, did assign, transfer and set 
apart to the said plaintiffs the said writing obligatory.” F'ur- 
ther, that the said administrator did in the county court of 
Mobile, make application for the sale of the said lands, for 
the payment of the debts of his intestate, and an order was 
accordingly made directing the sale of the same by commis- 
sioners. A sale thereupon took place, at which the plaintiffs 
became the purchasers, and by the sanction of the county 
court, received an assignment of the aforesaid bond from the 
commissioners—all which appears of record in that court. 

The declaration then concludes, that the plaintiffs are the 
assignees of the bond; that since the assignment, they have 
demanded of the defendant the fulfilment of his covenant, 
and that previous thereto, the administrator and heirs of An- 
drew Dexter made a similar demand ; but, &c. 

There was a demurrer by the defendant, which being over- 
ruled, he pleaded—1. That Andrew Dexter did not establish 
the title of the defendant to the lands referred to in the plain- 
tiff’s declaration, nor pay to the United States, the money 
necessary to perfect the defendant’s title to the same; nor 
have his heirs, executors, §*c. done so since his death. 2, 
That after the execution of the bond, Andrew Dexter refused 
and declined to establish the title of the defendant to the 
fraction of land therein described, and to advance the money 
required by the United States in payment of the lands to 
which the contract relates. In consequence of such refusal, 
the defendant was compelled to employ John Forsyth. junior, 
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to establish his claim and title to the same ; and the purchase 
money being the sum of $500, was advanced and paid by the 
defendant, and not by the said Dexter. 3. That defendant 
recovered a judgment against the administrator of Andrew 
Dexter, in the county court of Mobile, on the 19th March, 
1839, for the sum of $1,163 56, while the bond was in the 
administrator’s possession as the representative of his intes- 
tate—this judgment the defendant offered to set off against 
the plaintiff’s cause of action. 

The cause was submitted to a jury, and the defendant ex- 
cepted to the ruling of the court. It is shown by the bill of 
exceptions—1. That the plaintiffs, to make out their case, 
offered the proceedings in the orphans’ court, to which the 
defendant objected, because they did not vest in the plaintiff 
a right to maintain the present action ; but his objection was 
overruled, and thereupon he excepted. 2. The plaintiffs 
next adduced a letter, dated ‘General Land Office, 7th Sept. 
1836,” addressed to “A. Dexter, Esq. Mobile, Ala.” signed 
‘¢ Ethan A. Brown, commissioner.” This letter states that 
the writer had that day advised the land officers at St. Ste- 
phens to permit the entries of John M. Brown and William 
Reynolds, of the land claimed by them, under the act of 
1830, and by floats, &c. It was proved by a witness that he 
had seen the signature of the writer to official papers at the 
land office at Washington and other land offices, and from the 
resemblance, believed the signature to be genuine. The de- 
fendant objected to the reading of the letter, but his objec- 
tion was overruled, and he excepted. 3. The plaintiffs also 
offered the deposition of Andrew Alfred Dexter, to which the 
defendant objected, on the ground that the witness was in- 
competent; the objection was overruled, and the defendant 
again excepted. 

The plaintiffs read to the jury the patent of the United 
States for the lands, dated in 1839, which was produced by 
the defendant on a notice from the plaintiff calling for it. 

4. The defendant then offered to show, that at the time of 
the sale, and other transfers by which the plaintiffs claimed, 
the lands referred to in the bonds were held adversely by 
persons claiming pre-emptions; and that these persons so 
held until they were ousted by the defendants in actions of 
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ejectment under his patent—this evidence was objected to 
by the plaintiffs, the objection sustained, and thereupon de- 
fendant excepted. 5. The defendant next adduced as evi- 
dence under his plea of set-off, a judgment in an action by 
the defendant against Andrew Dexter in his life-time, which 
was recovered against his administrator before the date of 
any of the transfers under which the plaintiffs claimed a right 
of action—this judgment is wholly unpaid; but upon the 
plaintiffs’ objection, this evidence was rejected, and the de- 
fendant again excepted. 

The court charged the jury—1. That the purchase by the 
plaintiffs, under the proceedings in the orphans’ court not on- 
ly vested in them the interest in the lands sold, but also the 
interest in the bond for the purpose of this suit—the sale op- 
erating as an assignment, and no adverse possession could de- 
feat their interest. 2. ‘That the construction of the letter read 
by the plaintiffs to the jury, was, that the title of the defend- 
ant had been established, and was a fulfilment of Dexter’s 
undertaking. To all which the defendant excepted, and 
prayed the court to charge the jury—1l. That Dexter was 
bound under his contract to procure from the government 
such acknowledgment, or action, as vested in Brown a title 
to the premises. 2. That it was necessary for the plaintiffs 
to prove a demand for title. ‘These several charges were 
refused, and the defendant excepted. A verdict was return- 
ed for the plaintiffs, and judgment was thereon rendered. 


P. Puiiures, for the plaintiff in error made the following 
points: 1. Theassignee of a.personal contract cannot main- 
tain an action thereon in his own name, although the contract 
stipulate for the performance of a duty, by or in favor of a 
party or his assigns, and be assigned by the consent of him 
on whom the duty devolves. [3 Hill’s Rep. 88; 14 Mass. 
Rep. 107.] Such an action is not maintainable under the 
statute, which extends to bonds for the payment of money, 
or other thing—gives an action against the indorser, and al- 
lows payments, discounts and sets off against an assignee, if 
the obligor, or maker, possessed them previous to notice of 
the assignment. [Clay’s Dig. 381, § 6; 1 and 2 Ohio Rep. 
400. ] 
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2. Covenant will not lie on the condition of abond, but it 
must be on the bond itself, and the breach alledged should 
be the non-payment of the penalty. [2 Bac. Ab. 63, nofe A; 
1 Paine’s C. C. Rep. 422; 4 Ohio R. 214.] 

3. If the decree of the orphans’ court could authorize such 
a sale of the land as invested the purchaser with a legal ti- 
tle to the bond, the sale required confirmation to make it ef- 
fectual, and there is no proof that this was ever done. [5 Ala. 
Rep. 324; Id. 475.] 

4. There was no such title to the lands in Dexter as the 
orphans’ court could order to be sold—he had neither title, 
possession, or the right of possession—at most his represen- 
tatives could have sought a specific performance of his con- 
tract in equity. 

5. The signature of the commissioner of the general land 
office was not proved, so as to have authorized the admis- 
sion of it as evidence ; nor did it prove that the title had been 
established pursuant to the covenant. [1 Greenl. Ev. 612; 
2 Ala. Rep. 703.] It was addressed to Dexter and not to the 
officer at St. Stephens. 

6. Dexter was an incompetent witness, and his deposition 
should have been excluded—he shows that Williams’s name 
was used for witnesses benefit, and the latter would of course 
be liable to him for the costs. [1 Grecel. Ev. 428; 3 Johns. 
Ch. R. 612; 8 Ala. R. 846; Clay’s Dig. 381, §$ 6.] 


J. A. Campse tt, for the defendants in error, insisted—1. 
‘That the bond was for the performance of a duty, if not for 
the payment of money, or other thing, and is therefore assign- 
able under the acts of 1812 and 1828. [Clay’s Dig. 381, 
383, $ 6, 12.] Plaintiff’s claim, as assignees of the adminis- 
trator, heirs, and under the sale in virtue of the decree of the 
orphans’ court—it may not require all these to pass the legal 
title, but certainly they are sufficient for the purpose. 

2. The orphans’ court may order the sale of an inchoate 
title to lands—the averment of the sale—its confirmation, &c. 
by that court is alledged, and it is fully sustained by the proof. 
{7 Ala. 855.] The transfer of the heirs conveys the title and 
authorizes asuit. [1 Wms. Ex’rs, 519; 4 M. & S. Rep. 53.] 
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~ 3. Covenant will lie on the bond declared on, and the 
breach is well assigned. [2 Ala. Rep. 425; 4 Id. 212.] 

A, 'The signature of the commissioner, E. A. Brown, was 
sufficiently proved to have authorized the admission of the 
latter—the witness became acquainted with the hand-writ- 
ing of the commissioner, by having seen authentic official 
documents written or signed by him. [3 Phil. Ev. C. & 
H’s notes, 1324.|] ‘To the competency of this evidence no 
objection was taken—but its admission was resisted, because 
its genuineness was not shown. ‘The patent shows that the 
title was completed, and if necessary the letter could be used 
to show the exertions of Dexter, though it may be inferred 
that there was other evidence on the point. It may be that 
the letter was superfluous, yet being before the jury, the 
court might have told the jury what was its proper interpre- 
tation and effect. 

5. Dexter, the administrator had no interest in the suit, 
and was not a party to the record—all that he had was an 
expectation, and that was released—as for the costs, he could 
not have been charged with them, and could not claim a 
share of the proceeds. His testimony did not relate to any 
point material in the case. 

5. The bond descended to the obligor’s heirs, while the 
debt due by him to the defendant, was payable by his ad- 
ministrator, from the personal assets. By the sale of the lands 
the proceeds were placed under the control of the orphans‘ 
court, and the defendant may go there and claim his proper 
proportion. ‘The presentaction is brought for the recovery of 
unliquidated damages, and in such case a set-off is not ad- 
missible. {7 Ala. Rep. 359.] The counsel for the plaintiff 
in error does not notice the refusal to charge that a demand 
Was necessary previous to the institution of the suit—under 
the pleadings, however, the refusal was proper. 








COLLIER, C. J.—The act of 1822, authorizes an execu- 
tor or administrator, who has not power by the will to sell 
real estate for the purpose of paying debts, or to make more 
equal distribution among the heirs, devisees or legatees, to 
file a petition in the orphans’ court of the county in which let- 
ters of administration, or letters testamentary have been granted, 
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setting forth that the estate of his testator or intestate is not suffi- 
cient for the payment of the just debts of such testator or intes- 
tate; or that the real estate of such testator or intestate cannot be 
equally, fairly and beneficially divided among the heirs or de- 
visees of such testator or intestate without a sale of the real 
estate, setting out and particularly describing in such petition 
the estate proposed to be sold, and the names of the heirs or 
devisees of the same—which are of age, and which are in- 
fants or femes covert. [Clay’s Dig. 224, § 16.] Under this 
statute, it has been decided that an equitable title could be 
sold by a decree of the orphans’ court, and the purchaser 
would stand in the same predicament in respect to the title, 
as the heirs did ; and that a mortgagor’s interest, under an 
order of that court, would confer upon the purchaser the right 
to redeem. [Doe, ex dem. Duval’s heirs, v. McLoskey, 1 
Ala. Rep. N. 8. 734; Evans’ adm’r v. Mathews, 8 Ala. Rep. 
99.] It is insisted that these decisions authorized the pro- 
ceedings and decree in the orphans’ court, for the sale of a 
moiety of the lands described in the bond, and that the com- 
missioners appointed to execute the decree might with the 
subsequent sanction of the court, indorse the bond, and thus 
invest the purchaser with the right to prosecute not only 
equitable, but legal remedies on it. he citations certainly 
do not support this argument, and we think it cannot be 
maintained. Conceding that the contract evidenced by the 
bond, is consistent with the spirit and policy of the pre-emp- 
tion laws, and the obligee performed every stipulation requir- 
ed of him, so as to have authorized him to enforce a specific 
performance in equity, and still it does not follow that the 
orphans’ court could invest the commissioners with authority 
to make such an assignment of the bond as would entitle the 
assignees to sue at law in their own names, and alledge as a 
breach the failure to convey a moiety of the lands to him. If 
the sale effected any thing, it was nothing more than to place 
the assignee, in respect to the lands in the same situation as 
the obligee stood ; and as the obligee would have been com- 
pelled to go into equity to perfect his title, the same remedy 
would have been appropriate for the purchaser of his interest. 
The decree, if conformable to law, directed the commissioners 
to sell the dand—not the bond under which the obligee, in his 
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lifetime, and his heirs and administrators after his death, claim- 
ed aright in equity toa moiety. Thisis perfectly clear, not on- 
ly from the section of the act cited, but from several sections 
which follow it. The fourth section enacts, that the ‘court 
shall not decree or order a sale of the real estate’ described in 
the petition, where the allegations are denied ; unless satisfied 
by proof, &c. ; and commissioners shall be appointed, in the 
order or decree, with directions to sell the estate, &c. By 
the sixth, it is provided, that upon the coming in of the re- 
port of the commissioners, the court shall render a final de- 
cree in the cause ; “and if the terms of the sale shall have 
been complied with by the purchaser of the estate, the com- 
missioners shall be directed, by such final decree, to convey 
the estate sold, to the purchaser.”” Again: the seventh see- 
tion declares that ‘‘whenever the court shall. upon a final hear- 
ing of the cause, decide that the estateshall notbe sold, the judge 
shall dismiss the petition,” &c. [Clay’s Dig. 225, § 19, 21, 
22.] ‘These several provisions show, that the court acts up- 
on the “real estate described in the petition, and formally 
conveys through the agency of commissioners, the title which 
the deceased had therein, and that commissioners cannot as- 
sign a penal bond which stipulates to make a title upon cer- 
tain conditions, so as to authorize the assignee to sue on it at 
law. Sucha power cannot be legitimately conferred ; and 
in fact the decree found in the record shows, that it was the 
interest which the intestate died possessed of, in the lands 
described in the condition of the bond. The confirmation of 
an assignment, if made by the court, as alledged, was coram 
non judice—it was something beyond and independent of the 
decree of a sale, and could have no legal effect. A bond to 
make a title, upon the payment of money, or the performance 
of some other duty, is, in no sense, a covenant running with 
the land, upon which the purchaser of the obligee’s interest 
in the land may maintain an action in his own name. Whe- 
ther, in a case circumstanced as the present, it would be al- 
lowable for the purchaser to sue in the name of the adminis- 
trator or heirs for his own use, is a question which we need 
not, now specially consider. However this may be, we have 
seen that the intestate had no such estate in the land as the 
orphans’ court could order to be sold, and that under the de- 
89 
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cree the commissioners could not assign the bond to the pur- 
chaser. 

We come now to consider whether the bond declared on, 
can be transferred by indorsement, so as to pass to the assignee 
a legal title therein. ‘The act of 1812, “ concerning the as- 
signment of bonds, notes, &c,, and for other purposes,” en- 
acts, that “ All bonds, obligations, bills single, promissory 
notes, and all other writings for the payment of money, or 
any other thing, may be assigned by indorsement, whether 
the same be made payable to the order or assigns of the ob- 
ligee or payee or not; and the assignee may sue in his own 
name, and maintain any action which the obligee or payee 
might have maintained thereon previous to assignment,” &c. 
[Clay’s Dig. 381, § 6.] ‘The act of 1828, “ defining the lia- 
bility of indorsers, and for other purposes,” after declaring 
that the remedy on foreign and inland bills of exchange, and 
promissory notes, payable in bank, shall be governed by the 
rules of the law merchant, as to days of grace, &c., provides, 
that “ all other contracts in writing, for the payment of mo- 
ney or property, or performance of any duty of whatever na- 
ture, shall be assignable as heretofore, and the assignee may 
maintain such suit thereon, as the obligee or payee could have 
done, whether it be debt, covenant, or assumpsit. [Clay’s 
Dig. 383, $ 11, 12.] 


/ It is well settled that bonds cannot be assigned at common 


law, so as to entitle the assignee to an action in his own name 
thereon. But courts of law will recognize the assignment of 
a bond, so as to refuse to give effect to a subsequent release 
of the debt by the original obligee. The assignment, it has 
been held, amounts to a contract that the assignee shall re- 
ceive the money to his own use, entitles him to sue in the 
assignor’s name, and is a suflicient consideration for a promise 
by the obligor to pay the assignee. [1 Bos. & P. Rep. 447; 
2 Black. Rep. 1269; 1 Pick. Rep. 504; 1 Stew. & P. Rep. 
60; 4 Rand. Rep. 266; 7 Conn. Rep. 399; 15 Mass. Rep. 
485; 2 Greenl. Rep. 510; 2 Stew. Rep. 259; 2 Hals. Rep. 
94; 3G. & Johns. Rep. 214; 3 Hill’s Rep. 88; 5 Pet. Rep. 
599.] The assignee of a bond takes it at his peril, and stands 
in the place of the obligee, so as to let in every defence which 
the obligor had against the obligce at the time of notice of 
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assignment. [1 Dall. Rep. 23, 444; 4 Rand. Rep. 266; 5 
Binn. Rep. 232; 4 Serg. & R. Rep. 177; 9 Id. 141; 1 Lord 
Raym. 683. | 

By a statute of Virginia, passed in 1748, it is enacted that 
‘an action of debt may be maintained upon a note or writing, 
by which the person signing the same shall oblige himself to 
pay a sum of money or quantity of tobacco to another.” In 
1795, an act of the same State provided that “assignments 
of all bonds, bills and promissory notes, and other writings 
obligatory whatsoever, shall be valid ; and an assignee of any 
such may thereupon maintain any action in his own name, 
which the original obligee or payee might have brought, but 
shall allow all such discounts, not only against himself, but 
against the assignor before notice of the assignment was 
given to the defendant.” [1 Rev. Code of Va. 484, § 4, 5.] 
In Henderson, et al. v. Hepburn, et al. 2 Call’s Rep. 232, it 
was said that the former act did not embrace a bond with a 
collateral condition ; that whenever a bond is made witha 
smaller specific sum mentioned in the defeasance, or the bond 
is single, so that judgment may be given for that sum with 
interest, and for damages to be ascertained by a jury; there 
it is not necessary to assign particular breaches, and the bond 
will be considered one for the payment of money within the 
meaning of the statute. But if the principal sum for which 
the judgment is to be rendered is unascertained, and the in- 
tervention of a jury is necessary to adjust the damages; or if 
a special assignment of breaches is requisite to inform the de- 
fendant for what cause the action is brought, then the bond 
does not come within the act, so as to entitle the assignee to 
sue in his own name. [See also Lewis v. Harwood, 6 
Cranch’s Rep. 82; Craig v. Craig, 1 Call’s Rep. 483.] In 
Meredith v. Duval, | Munf. Rep. 76, it was held that an as- 
signment made after the statute of 1795, by which bonds 
with collateral conditions were made assignable, is good, 
though the bond was dated before the act. 

Under the statute of Kentucky, which enacts that all 
bonds, bills aud promissory notes, whether for money or pro- 
perty, shall be assignable, and the assignee may sue for the 
same, in the same manner the original obligee or payee could 
do, it has been decided that a bond with a condition for the 
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conveyance of land isassignable. [Conn v. Jones, Hard. R. 
8; Sloan v. Griffith, Ib.] The question again arose in New- 
fong v. Wells, Id. 561, and the court said, that ‘“ property is 
nomen generalissimum, including every visible subject of ow- 
nership ; and although, upon comparing the act of 1798 with 
that of 1796, some doubt remains whether the legislative in- 
tention in enacting that of 1798, extended beyond bonds for 
personal property, passing by delivery; yet that the con- 
struction shall be settled, is of more importance than what it 
shall be. The construction given by the decision of Conn v. 
Jones, upon solemn argument, appears best adapted to the si- 
tuation of our country, and will not be now disturbed.” But 
in Bowman v. Frowman, 2 Bibb’s Rep. 233, it was held that 
there was no rule in the construction of statutes, that will 
justify the extension of the Kentucky act to articles of agree- 
ment containing reciprocal covenants , for by designating the 
kinds of contracts that may be assigned, it “ negatives the 
idea that the legislature intended to make other instruments 
of a different species from those mentioned, assignable. Con- 
sequently, it was adjudged that an article of agreement for 
the conveyance of land, by one party, and the payment of a 
price therefor by the other, is not assignable, under the sta- 
tute. [Seealso, Craig v. Miller, 3 Bibb’s Rep. 443.] So, if 
part of a note or bond is to be discharged in personal servi- 
ces, it is not assignable under the statute. [Hulbert v. Dear- 
ing, 4 Litt. Rep. 9; Henry v. Hughes, 1 J. J. Marsh. R. 454.] 
Nor does an obligation to pay money, and to do other acts, 
which are neither a payment of money or property, come 
within the Kentucky statute ; neither does it embrace a bond 
to collect money and pay it over to the obligee. Force v. 
Thompson, 2 Litt. Rep. 166.] 

In Missouri there is a statute substantially the same, if not 
identical with that of Kentucky; under which it has been 
held that a note for a certain sum, payable in work, is not as- 
signable, so as to authorize the assignee to sue in his own 
name. [Bothick’s Adm’r v. Purdy, 5 Miss. Rep. 83 ; Able & 
Isbell v. Shields, et al. 7 Id. 120; J. & P. Miller v. Newman 
& Paulsel, 8 Id. 355.] 

We think it perfectly clear that the bond declared on, is 
not embraced by the act of 1812. The terms of that enact- 
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ment are, that all bonds, §c. and all other writings for the 
payment of money, or any other thing, may be assigned, §c. 
True, in technical parlance, thing is a word of extensive 
meaning, including not only lands, tenements, &c., but per- 
sonal or moveable property ; yet it may well be questioned 
whether the term thing, where it occurs in the statute, would 
not be restricted in its operation to things moveable, even if 
there were no accompanying words of limitation. The in- 
tention of the act, and the subject matter would perhaps in- 
dicate the propriety of thus restricting it. Butif it be doubt- 
ful whether this conclusion can be supported by this general 
mode of reasoning, and by reference to extraneous facts, we 
think it obvious that the term payment in connection with 
money or other thing, shows that by thing we are to under- 
stand something transmissible from place to place; that is 
personal property which could be removed at the pleasure of 
the owner. In neither technical nor popular phrase do we 
speak of bonds or other writings for the payment of land; 
these usually stipulate for the conveyance of the title. The 
statute of Kentucky, which was held to embrace bonds, with 
a condition to convey lands, employs terms of much broader 
import than our act of 1812, yet in Newfong v. Wells, the 
court of appeals of that State intimate a doubt whether their 
statute had not been too greatly extended by coustruction, 
although it was thought safer to follow than depart from pre- 
cedent ; and in Bowman v. Frowman. it was held, that it 
could not be extended to articles of agreement containing re- 
ciprocal covenants. Consequently, a contract for the con- 
veyance of land, by one party, and the payment of a stipula- 
ted priee therefor, by the other, is not assignable, under the 
statute of that State. 

It must be admitted, that our act of 1828, employs terms of 
more comprehensive import than are used in that of 1812, 
While the latter is limited to bonds and all other writings 
for the payment of money, or any other thing, the former em- 
braces all contracts in writing for the payment of money, or 
property, or performance of any duty of whatever nature. 
The direction that these shall be assignable as they previous- 
jy were, instead of restricting the act to such writings as were 
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within the statute of 1812, is only intended to indicate the 
mode of transfer, viz: by indorsement. 

So the act of 1828 is much broader than the Kentucky sta- 
tute, which only includes bonds, bills and promissory notes 
for money or property, and is as comprehensive as the Vir-_ 
giniaact of 1795; which in terms, and by construction, ex- 
tends to all bonds, bills, and promissory notes, and other 
writings obligatory ; and of course to bonds with reciproeal 
covenants, which stipulate to make titles to the land to the 
obligee. Upon the first presentation of this case, the ques- 
tion presented itself, whether the general terms “ perform- 
ance of any duty of whatever nature,” should not be limited 
to contracts in writing, where the undertaking was absolute 
and unconditional, although the duty was to be performed én 
futuro. But further reflection and examination has satisfied 
us, that the assignee of a bond with reciprocad covenants may 
maintain an action against the obligor in his own name, upon 
showing that the undertaking of the latter has become abso- 
lute by the performance of the conditions which are incum- 
bent on the obligee. What has been already said in connec- 
tion with the statutes of several of our sister States upon this 
subject, will suflice to show the reasoning by which this con- 
clusion is attained, and render it unnecessary here to reite- 
rate the argument. [See Burt v. Henry, 10 Ala. R. 874.] 

In the transcript, we find a bond such as that declared on, 
set out 7m extenso, together witha receipt purporting to have 
been made by the defendant, on the 20th April, 1836, for two 
hundred dollars, paid by the intestate on account of his obli- 
gation to pay for the lands to which the defendant and in- 
testate are entitled by pre-emption, in the name of the for- 
mer, and William Reynolds. In this receipt it is stated that 
the defendant is to advance the remaining two hundred dol- 
lars, and the intestate isto repay him with interest in ninety 
days after the date of the above receipt. Immediately fol- 
lowing the bond and receipt, there is a writing subscribed 
with the names of the commissioners appointed by the or- 
phans’ court to sell these lands, and also with the name of 
the administrator in his representative character ; which writ- 
ing is as follows: ‘“‘ Mobile, November 7th, 1840. The land 
for which the foregoing bond was given, and also that to 
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which the annexed receipt refers, having been purchased by 
John A. Chambers, and William W. Williams, at a sale of 
the interest of the late Andrew Dexter therein, the foregoing 
bond and the annexed receipt are hereby assigned to them.” 

Conceding that an administrator may transfer the choses 
in action of his intestate’s estate, in payment of his debts, or 
in the legitimate execution of his trust, and it may perhaps 
be questioned, whether, by joining the commissioners in the 
assignment of a bond, which we have seen they could not 
make, with the view of consummating a sale of land which 
the otphans’ court had not the power to order, the assignee 
became vested with alegal title to the bond. But it is doubt- 
ful whether these papers can be considered a part of the re- 
cord, and we therefore deciine furnishing a solution to the 
question ; the more especially as the cause may here be dis- 
posed of without a decision of the point. There is nothing 
in the transcript to indicate that the bond was ever assigned 
by the heirs of the obligee. We have not been able to find 
any decision in which the question arose, whether the heir 
or personal representative was entitled to a bond in favor ofa 
deceased person, conditioned to make titles to land. The 
cases most analagous are those upon covenants in respect to 
the realty, in which it is held, that if a breach occur in the 
lifetime of the obligee, the executor or administrator must 
sue, if after his death, the heir must sue. [See 2 Bibb Rep. 
170, 180; 1 Lomax Ex. 256 to 293; 2 Id. 360, et seq. and 
citations in notes. | , 

It may be assumed as a postulate, that where the demand 
offered as a set off, is a debt of the assignor, and would not 
be admissible if the action were brought by him, it cannot be 
received where the suit is inthe name of the assignee. This 
conclusion is supported by the act of 1812, and is the result 
of the general analogies of the law. [Clay’s Dig. 381, $ 6.] 

It is provided by our statute, that “in all cases where 
there are or shall be mutual debts” subsisting between the 
plaintiff and defendant, or if either party sue or be sued, as 
executor or administrator, where there are mutual debts sub- 
sisting between the testator or intestate, and either party, one 
debt may be set off against the other,” &c. [Clay’s Dig. 338, 
§ 141.] This enactment, it has been held, isa substantial 
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copy of the two acts of 2d and 8th George II, on the same 
subject; under these statutes it has been decided that unliqui- 
dated damages cannot be the subject of a set off, although se- 
cured by a bond with a penalty ; but a penal bond is only 
admissible in such cases, where it stipulates for the payment 
of acerlain sum of money. [Dunn, use, &e. v. White & 
McCurdy, 1 Ala. Rep. 645.] And in McCord v. Williams 
and Love, 2 Ala. Rep. 71, it was determined that the damages 
resulting from the breach of a contract, are unliquidated, 
when there is no criterion provided by the parties, or by the 
law operating on the contract, by which to ascertafn the 
amount of damages. 

In Wilmot v. Hurd, 11 Wend. Rep. 584, it was decided 
that a set-off was not allowable where an action was brought 
for the breach of a warranty in the sale of a horse; that a set- 
off can only be allowed in actions founded upon demands, 
which could themselves be the subject of a set-off. [See 
Burgess v. Tucker, 5 Johns. Rep. 105.] So a set-off cannot 
be pleaded either in this country or in England for a mo- 
neyed demand, the amount of which is not referable to some 
certain standard. [Roebuck v. Tennis, 5 Monr. Rep. 82; 
see also Sickles v. Fort, 15 Wend. Rep. 559; Driggs v. 
Rockwell, 11 Wend. Rep. 504; Littell v. Shockley, 4 J. J. 
Marsh. Rep. 245.] 

The sum which is demandable for the breach of the cove- 
nant contained in the condition of the bond is uncertain, and 
is to be ascertained by extrinsic proof, and according to the 
authorities cited, the defendant’s judgment, though unobjec- 
tionable in itself as a set-off in a proper case, could not be al- 
lowed as such, in the cause before us, if the objection to its 
allowance had been regularly made in the court below. But 
it does not appear that the plea of set-off was demurred to, 
and we infer from what is said in the bill of exceptions, that 
it was submitted to the jury as the basis of one of the issues. 
Assuming this to be so, if the plea correctly described the 
judgment as to its amount, time when rendered, &c. the 
plaintiffs could not object to its admission; for by consent- 
ing to go to the jury with an issue upon the plea, they ad- 
mitted its sufficiency, and waived in advance an objection to 
the record, by which it could be sustained. 
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In respect to the first charge to the jury, we have already 
seen that it cannot be supported. ‘The sale of the laud un- 
der the decree of the orphans’ court was ineffectual to pass 
the legal title to the bond to the purchasers; and the unan- 
thorized assignment of it by the commissioners does not ap- 
pear to have been confirmed by that court, even if it had been 


competent to validate it by its sanction. 

Without stopping to inquire whether the letter of the com- 
missioner of the general land office, addressed to the intestate, 
was admissible, we think the construction placed upon it 
clearly indefensible. This letter is dated the 7th September, 
1836, and informs the intestate that the writer had informed 
the land officers at St. Stephens to permit the entries of John 
M. Brown and William Reynolds, of the land claimed by 
them under the act of 1830 and by floats; and to refund to 
Messrs. Gager & Street the amount erroneously paid by them. 
For his reasons for that decision, he refers to his communica- 
tion to the land officers of that date. Giving to this paper 
the most extensive meaning of which it is susceptible, and it 
does not appear that the confirmation of the claims referred 
to, was induced by any agency of the intestate, but merely 
that they had been confirmed. Nor does it establish the ful- 
filment by him of the stipulations of his contract, as evidenced 
by the condition of the bond. But conceding that the mean- 
ing of the letter was rightly interpreted, it may be asked, 
whether it is entitled to any influence as an instrument of 
evidence? It is unofficial, and as an admission, we think 
must be regarded as res inter alios, and is obnoxious to the 
objection that the facts it narrates are not duly verified by 
the oath of the writer. 

Other points are raised upon the record, and have been 
discussed at the bar; but the view we have taken of the 
questions considered, is sufficieat to show that the law was 
incorrectly ruled by the circuit court, and may perhaps serve 
as a guide to the ultimate decision of the cause. The judg- 
ment is reversed, and the cause remanded. 

90 
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SCOTT, HARPER & CU. v. DANSBY. 


1. An obligation, signed with the partnership name, but in the body of which 
it is recited, that it was the act of one of the partners, and given as a se~ 
curity for his individual debt, is not on its face a partnership act. 

2. A mortgage being executed in the name of a partnership, by one of the 
partners, it is not competent to prove the admissions, either of the mort- 
gagee, or the partner who executed it, that it was made to secure a debt 
due by the firm. 

3. Upon a bill filed to subject property as belonging to a partnership, to 
the payment of a debt alledged to be secured by a mortgage of the part- 
nership, no decree can be had, upon proof that the property belongs to one 
of the partners, individually. 


Error to the Chancery Court of Greene. 


Tue bill was filed by the plaintiffs in error, to foreclose a 
mortgage, alledged to have been made by E. & I. Dansby ; 
on certain slaves, and alledges a sale by the complainants to 
E. & I. Dansby, of certain slaves, which were to be paid for 
at certain periods, and for the payment of which certain bills 
of exchange were drawn. That the bills of exchange were 
not paid at maturity, and were duly protested, and that on 
application of the complainants to E. & I. Dansby, they 
agreed to secure him by giving him a /ien on the slaves, and 
for that purpose, executed the following instrument, on the 
5th June, 1837 : 

State of Alabama, Washington county. Know all men 
by these presents, that for and in consideration of the sum of 
$4,865 20, in full payment for a certain lot of negroes, nam- 
ed as follows: [here follow the names and description, ]|— 
which negroes I warrant to be sound in body and mind, as 
when purchased of Scott, Harper & Co., in whose favor this 
obligation is also drawn ; and I do also warrant and defend, 
the right and title of the above named negroes, to the said 
Scott, Harper & Co. ‘The condition of the above obligation, 
or title, is such, that whereas, I, Elijah Dansby, am indebted 
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to Alexander Scott, in two bills of exchange, one dated 2d 
January, at ninety days, addressed to Jacob Boyd, at Mobile, 
endorsed by Richard Compton, Isham Dansby, and James C. 
Drew, with three credits, amounting in all, to $1,187 80. 
The balance, a bill of exchange for three thousand dollars, 
drawn the 3d January, on Jacob Boyd, and endorsed as the 
other above named. Now, so soon as the above bills of ex- 
change be paid, with lawful interest to the said Scott, then 
the above transfer to be null and void, if otherwise to operate 
only as a lien on the above named negroes, and the said ne- 
groes to be kept in possession of Elijah Dansby, and forever 
to be held liable to said debt, until the whole is paid, or so 
much thereof as will secure the said debt. In testimony 
whereof, I have hereunto set my hand, and seal, this 5th 
January, 1837. 





1. & J. Danssy. 

Teste, W. G. Cote. 

SamvuE. Lee. 

This instrument was recorded in Washington county, 
where the negroes were at the time it was made, and it isal- 
ledged, “‘ was signed by the said Elijah Dansby, with the 
firm name of KE. & I. Dansby, and was so signed with the 
knowledge, and by the authority of the said Isham Dansby, or 
if not by his authority, the said Isham, upon being informed 
thereof, assented to, and acquiesced in such signature, and 
the execution of said mortgage.” 

The bill further charges, that the bills of exchange were 
not fully paid off; that judgment was obtained thereon, and 
a portion, which is set forth, is still unsatisfied. 'That in the 
spring of 1839, E. & I. Dansby sold the said slaves to Isaac 
Dansby, with full knowledge on his part of the mortgage, 
who carried them all out of the State except two, which are 
described, which he carried to Marengo county, where they 
still remain in his possession. That John L. and M. Burwell 
have obtained a judgment against E. & I. Dansby, and have 
caused the said two slaves to be levied on, and that Isaac 
Dansby has claimed them as his property, and given bond to 
try the right. That the complainants are informed, and be- 
lieve, that Elijah, Isham, and Isaac Dansby, have each of them 
run off, and removed their property from this State, to avoid 
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the payment of their debts, and that the security given by 
the said [saac, to have the slaves forthcoming to abide the 
judgment of the court, is insufficient, and have reason to be- 
lieve, that the slaves will be removed out of the State, so as 
not to be subject to their mortgage. The prayer of the bill 
is for an injunction against the removal of the slaves, &c. 

J. L. & M. Burwell answer the bill, and deny all knowledge 
of the mortgage, and require proof of the allegations of the 
bill, in relation to it. ‘They admit the levy on the slaves in 
virtue of the judgment obtained by them, against E. & L 
Dansby, and insist on their right to sell, &c. 

Decrees pro confesso were rendered against Elijah and 
Isham Dansby. 

The deposition was taken of Lee, one of the subscribing 
witnesses to the mortgage, who proves, that Elijah Dansby 
signed the firm name of KE. & I. Dansby to the mortgage, 
Isham Dansby not being present. ‘That he heard both Scott, 
and Elijah Dansby say, that the slaves were purchased from 
the former, by the firm of E. & I. Dansby. 

The chancellor dismissed the bill, because no authority 
was shown authorizing E. Dansby to execute the mortgage 
in the name of the firm. This is now assigned as error. 


Hen y, for plaintiff in error, insisted— 

1. That it is shown by the bill, answers and proof, that 
the slaves mortgaged to the complainant’s by the instrument 
set out in the bill, were sold by the complainants to Elijah 
Dansby, for the firm of E. & I. Dansby. 

2. That at or about the same time L'lijah Dansby execut- 
ed the mortgage set out in the bill, to secure to the com- 
plainants the debt contracted in the purchase of said slaves. 

3. That the slaves having been purchased as partnership 
property, Elijah Dansby, one of the co-partners, was fully 
authorized to pledge or mortgage them to secure a_partner- 
ship debt. [Story on Part. 144, ef seq. ] 

4, That if Elijah Dansby was authorized to pledge or 
mortgage the partnership property, then the instrument set 
out in the bill is properly executed. It is a mere security in 
the nature of a mortgage, and does not appear to have been 
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sealed. ‘The property conveyed was personalty, and it was 
not necessary that the instrument should be sealed. 

5. That even if it shall be held that the instrument is a 
sealed instrument, still it is good to bind the firm of E. & I. 
Dansby, as it would have been effectual without a seal, and 
the addition of a seal cannot vitiate it. [St. on P. 178,179; 
Lucas v. Bank of Darien, 2 Stew. Rep. 280; Ib. 296-7-8.] 

6. That if it shall be held that the mortgage was not pro- 
perly executed to bind the firm of E. & I. Dansby, yet be- 
ing executed by Elijah Dansby, in his own person, it was 
certainly effectual to convey his interest in the slaves—that 
though it might not bind the firm of E. & I. Dansby, it clear- 
ly bound him. ‘The chancellor ought therefore at least to 
have separated the interest of Elijah Dansby in the slaves 
conveyed by the mortgage, and have decreed a foreclosure at 
least so far as that interest extended. [Story on P. 150, 176, 
179.] 


EF. S. Lyon, contra. 

The complainants charge in their bill, that E. & I. Dans- 
by, partners, made the mortgage in controversy, that it was 
signed by Elijah Dansby, with the firm name of #. & J. 
Dansby, and was so signed with the knowledge, and by the 
authority of Isham, the other partner. 

Isaac Danby claimed title to the slaves mentioned in the 
mortgage, and they were levied upon as his property to sat- 
isfy Burwell’s execution. The mortgagees enjoined the 
sale. 

Process was served on Isham Dansby, and the bill as to 
him taken pro confesso, and publication was made as to Eli- 
jah Dansby, and the bill as to him taken as confessed. The 
Messrs. Burwell answered. 

The judgment pro confesso against KE. & I. Dansby a- 
mounts to an admission of the execution of the mortgage, as 
alledged in the bill, so far as they are concerned—but does 
not prove the assent of [Isham Dansby, as against the Messrs. 
Burwell, the plaintiffs in execution, and parties, defendants 
to the bill. 

The testimony does not establish the execution of the 
mortgage by the two mortgagors, nor does it show the assent 
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of the partner who did not sign—such proof was necessary as 
against the defendants, Burwells. 

One partner cannot bind another by an instrument under 
seal. Hence the decree in favor of the respondent was 
proper. 

It is insisted that there is no proof in the record, showing 
that the slaves were purchased as partnership property, or 
that they belonged to the firm of E. & I. Dansby. 


ORMOND, J.—The object of the bill is, to have the ben- 
efit of a mortgage alledged to have been made by E. & L. 
Dansby, on certain slaves, to secure the payment of a debt 
due by them to the plaintiffs in error. The instrument on 
its face purports to be made to secure a debt due from Elijah 
Dansby, to Scott, Harper & Co., and stipulates for his posses- 
sion of the slaves mentioned in the mortgage, subject to the 
lien then created. It is signed with the firm name of E. & I. 
Dansby, and it is alledged in the bill, that this was done by 
Elijah Dansby, with the approbation of I. Dansby, or that he 
afterwards assented to it. ‘There is no proof of this allega- 
tion of the bill, and in our judgment it cannot be inferred 
from the mere fact that the partnership name is signed to this 
instrument, that it is an obligation entered into by the part- 
nership, when the body of the instrument shows it to be the 
act of Elijah Dansby, and to be given as a security for his 
individual debt. 

Being the act of one partner professing to bind the firm, it 
was certainly necessary to establish, that the debt thus ac- 
knowledged was a debt due by the firm, and that the proper- 
ty conveyed was partnership property. ‘The only testimony 
offered, is that of the subscribing witness, Lee, who states, 
that he was informed both by Scott, the mortgagee, and E. 
Dansby, the mortgagor, that the slaves mentioned in the 
mortgage, were sold by Scott, Harper & Co. to E. & I. Dans- 
by. The statement of Scott was clearly inadmissible to 
prove this fact against a creditor of the firm. As the mort- 
gagee, taking the obligation of one of the firm, for the pay- 
ment of a firm debt, he has a direct interest in establishing it. 
The admissions of E. Dansby are only admissible so far as 
they relate to, or qualify his possession of the slaves. The 
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admission of one in possession of property, that the title is in 
another, is admissible, either as a part of the res gestae, or as 
a declaration against his interest ; but it has never been sup- 
posed that it was competent for a party to prove by his own 
declarations, the nature of his own title, though he might ad- 
mit that he had none, and the title was in another. This 
question was fully considered in McBride and wife v. 'Thomp- 
son, 8 Ala. R. 650, where it is said the declaration of the per- 
son in possession is only proper to qualify or explain the pos- 
session, but that “ declarations as to the title, how, when, and 
from whom he acquired it, are inadmissible.”” See also, this 
question further considered in Abney v. Kingsland, 10 Id. 
360. It is quite obvious, the declaration of E. Dansby, here 
relied on, goes beyond the limit here assigned to this spe- 
cies of evidence. I[t does not merely relate to, and qualify 
the possession of the slaves, but it goes to his own title, and 
the manner of its acqusition. 

The declaration of E. Dansby would not be competent tes- 
timony to prove that he owed this debt to Scott, Harper & 
Co., as against a creditor whose debt then existed, but was 
clearly incompetent to prove that it was a partnership debt, 
as he had a direct interest in fixing a joint liability upon his 
co-partner. It may also be doubted whether any portion of 
this admission is competent testimony against his co-defend- 
ants, the Burwell’s, as it is very clear it would not have been, 
if repeated in an answer to the bill. 

There is then, no competent proof in the record, that the 
debt secured by this instrument was due from the firm of 
E. & I. Dansby, or that the slaves mortgaged were partner- 
ship property. 

But it is contended, that the chancellor should at least 
have decreed the sale of the interest of E. Dansby in the 
slaves, as there can be no doubt that he executed the mort- 
gage, and the slaves were either his own individual property, 
or the property of the firm. ‘The complainants must recov- 
er according to the allegations, and proof. The allegations 
of the bill are, that the mortgage was executed in the part- 
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nership name, to secure a partnership debt, conveying for that 
purpose the partuership effects. There is not, as we have 
seen, any competent proof of these allegations of the bill, and 
if there was proof that these slaves were the individual pro- 
perty of E. Dansby, and that the debt to secure which the 
mortgage was made, was his individual debt, no relief could 
be had upon this bill as it now stands. 
The decree of the chancellor dismissing the bill must be 


affirmed. 


BECKWITH, er au. v. BALDWIN. 


1. A demurrer to the declaration does not reach the objection that the cause 
of action is one for which attachment will not lie. The proper mode of 
presenting that question is by a rule on the plaintiff, to show cause why 
his attachment should not be disvlosed. 

2. When an attachment is sued upon a debt not due, the declaration should 
not be filed until the maturity of the contract. 

3. One employed to act as pilot on a steamboat, who is willing, and ready, 
and offers to act as such, but whose services are refused, may, after the 
expiration of the term of service, recover the value of his services in in- 
debitatus assumpsit, and need not alledge any excuse for not performing 
the contract on his part. 


Writ of Error to the County Court of Mobile. 


Tne defendant in error caused an attachment to be issued 
against the plaintiff, upon an affidavit that they were “ in- 
debted to him in the sum of $524 50, of which sum $74 50 
is now (then) due, and the further sum of $450 will become 
due on the Ist day of May next, (1846,) and that said Jacob 
Beckwith, Frank Rodgers, Elisha Rodgers, and Charles Rod- 
gers, are about to remove their property out of the State, 
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and that thereby this afliant will probably lose the debt, or 
have to sue for it in another State.” The declaration is en- 
titled of the June term of the county court, holden in 1846, 
and embraces counts for the following causes: 1. For work 
and labor done, &c., by the plaintiff about the defendant’s 
business, and alledges an indebtedness on the Ist day of May, 
1846. 2. The second count is similar to the first, save on- 
ly that it alledges an indebtedness on the first day of Janua- 
ry, 1846, in sum of $74 50. 3. This count states an in- 
debtedness on the Ist day of May, 1846, in the sum of $520 
50, ‘‘ for the work and labor, care and diligence, journeys and 
attendance, had and done by the plaintiff, in and about the 
business of the defendants, as a pilot on board the steamer 
Clermont, of which the said defendants are owners, &c. 
From a bill of exceptions sealed at the defendants’ instance, 
it appears that when the cause came on for trial, the defend- 
ants moved to quash the writ of attachment, because it issu- 
ed before a debt had been created ; which motion was over- 
ruled. The plaintiff then introduced the deposition of J. A. 
Case, and the defendants objected to the admission of the 
special contract contained therein ; but their objection was 
overruled, and the contract read to the jury, and is as follows: 
“Mobile, Dec’r 12, 1845. I do hereby promise to pay Hen- 
ry C. Baldwin, $150 per month as first pilot of the steamboat 
Clermont, from the time that said boat commences to run on 
the Warrior river until the Ist of May, 1846, provided the 
said boat does not sink or burn up—then his wages cease, 
should the boat be lost while running from Mobile to Tus- 
caloosa. J. A. Case, Master 
of the Steamboat Clermont. 
In the deposition of the same witness there is set out a 
written contract between himself and the defendant Beck- 
with, by which the witness was to become the master of the 
Clermont, to employ boatmen, officers, &c.; and to run it on 
the Black Warrior river, between Mobile and Tuscaloosa, 
for the period embraced by the agreement between the plain- 
tiff and witness; unless the boat should be lost, or the con- 


tract rescinded as therein provided. 
91 
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~ Plaintiff also proved by two other witnesses, that in Janu- 
ary, after the hiring took place, and before this suit was com- 
menced, the plaintiff offered to perform service on the Cler- 
mont, or on any other boat for the defendants ; but they re- 
fused to receive his service, or to employ him in any other 
manner, and he was not afterwards called on by them to act 
asa pilot, or in any other capacity. 

The court charged the jury, that if Case employed the 
plaintiff for the whole season, being authorized to do so, and 
the plaintiff was willing and ready to perform his contract, 
but was prevented by the defendants, he might recover in this 
form of action, notwithstanding he was discharged by the 
defendants in January, and rendered no farther service. 

Thereupon the defendants prayed the court to charge the 
jury: 1. That the contract produced was an entire con- 
tract, and no suit could be brought until the expiration of the 
time mentioned therein. 2. That if in such a case as the 
present a suit might be commenced, it could not be institut- 
ed by attachment. 3. ‘That the contract was special and the 
plaintiff could not recover in this action. All which were 
refused, &c. 

The judgment entry recites that the defendants’ demurrer 
to the declaration was overruled, the cause submitted to a 
jury, who returned a verdict for the plaintiff for $532 80 
damages, on which judgment was rendered. ‘The assign- 
ment of error questions the correctness of the ruling of the 
county court, in overruling the motion to quash the attach- 
ment, in overruling the demurrer, and in charging and refus- 
ing to charge the jury. 


P. Puuirs, for the plaintiffs in error, made the following 
points: 1. The contract is entire, and no action could be 
maintained upon it, until the expiration of the time for which 
the plaintiff’s services were engaged. ‘True, the plaintiff 
might have elected to treat the contract as rescinded, but 
then he should proceed for some special damage, or upon an 
indebitatus assumpsit ; in either of which the recovery would 
be limited to the service rendered, or the damage sustained. 
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The commencement of the suit before the time when the 
service was to be performed, had expired, and the filing com- 
mon counts indicates the election to rescind, and limits the 
recovery to the damages to that time. 

2. Theattachment law allows such process to issue “al- 
though the debt or demand be not due, and declares the at- 
tachment shall be a lien on the property levied on, until the 
“debt or demand becomes due.” ‘This shows that there 
must be a “debt or demand,” though it may be payable at a 
future time. At the time the suit was commenced, there 
was no present liability upon the written contract ; and as an 
indebtedness was to depend upon performance, or some after 
act, itcould not be assumed that there was a “debt or de- 
mand” to become due afterwards. 

3. The act of 1833, which declares that it shall not be re- 
quired of the plaintiff to file his declaration ‘“ before the first 
term of the court after such action falls due,” does not au- 
thorize the plaintiff to recover a “debt or demand,” which 
accrues after the attachment issued. By the terms “such 
cause of action,’ we are to understand that on which the at- 
tachment was founded. The case relied on from 4 East’s R. 
75, is a decision applicable to the datitat, or original writ in 
the English common pleas. [Foster v. Bonner, Cowp. Rep. 
454.} 

4. A servant or agent wrongfully dismissed, has three re- 
medies—1. He may sue immediately for a breach of the con- 
tract. [Payan v. Gandolfo, 2C. & P. Rep. 370.] 2. He 
may treat the contract as rescinded, and sue on a quantum 
meruit for work and labor done. [Planet v. Colburn, 8 
Bing. Rep. 14.] 3. He may wait until the expiration of the 
time for which he is hired, and then sue in indebitatus as- 
sumpsit for hisentire wages. [Gandell v. Ponligus, 4 Camp. 
Rep. 375; see Arch v. Homer, 3 C. & P. Rep. 349.] If the 
plaintiff was entitled to recover any thing, it was wages for 
the service actually performed. [See 21 Wend. Rep. 462; 7 
Ala. Rep. 257.] 

5. Where a special contract has been performed, so that 
the liability to pay the money has become absolute, zndebita- 
tus assumpsit will lie; but if the contract is still open, or is 
to be performed in future, the count must be framed on the 
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contract. [Crammer v. Graham, 1 Blackf. Rep. 406; 2 
Greenl. Ev. 78; Clemens v. Eslava, 4 Porter’s Rep. 504; 
Hunter v. Waldron, 7 Ala. Rep. 753; Davis v. Ayres, 9 Id. 
292; Snedicor v. Leachman, 10 Id. 332.] 

6. The contract being for a definite time at $150 per 
month, is entire, and no action can be maintained for a part 
of the aggregate sum without a renunciation of the right to 
the residue. [Norris v. Moore, 3 Ala. Rep. 676; Givhan v. 
Dailey, 4 Id. 336; Davis v. Preston, 6 Id. 83.] 











J. A. Campsex., for the defendant in error, insisted that 
the law authorizing an attachment to issue, “although the 
debt or demand” of the plaintiff was not due, sustains the 
regularity of the proceeding. [3 Caine’s Rep. 323; 4 Mart. 
Rep. (La.) 517; Serg. on Attach. 44, ef seq.] But if this be 
not so, the objection to the attachment was not made in the 
proper manner, and cannot now be raised. [Jordan v. Haz- 
ard, 10 Ala. Rep. 221.] 

The statute authorizes the declaration to be filed on the 
liability as it stands after the maturity of the debt, (Clay’s 
Dig. 333, § 113,) and the objection that the suit was brought 
before the cause of action accrued cannot avail, where it is 
necessary to proceed by attachment to secure the plaintiff’s 
rights or give him an effectual remedy. [4 East Rep. 74.] 

Under a declaration alledging the performance of an act, it 
is allowable to give evidence of an excuse for its non-per- 
formance. [1 Stew. & P. Rep. 249; 3 Phil. Ev. C. & H’s 
Notes, 116; 1 Stark. Rep. 198; 3 Ala. Rep. 181; 7 Ala. R. 
952; 9 Id. 292.] 

The question as to the measure of damages is not raised 
by the bill of exceptions, and the verdict shows that the en- 
tire sum agreed to be paid, was not recovered. It is admitted 
that the plaintiff, if dismissed by the defendants without a 
cause, is entitled to recover to some extent—upon this ad- 
mission, no question is raised as to the extent of the reco- 
very. 


COLLIER, C. J.—The act of 1833, “concerning attach- 
ments,” provides that ‘‘a writ of attachment may in all cases 
issue against the property of a debtor legally subject to the 
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process of attachment, although the debt or demand be not 
due; which attachment shall be a lien on the property at- 
tached, until such debt or demand becomes due, when judg- 
ment shall be rendered and execution issued.” [Clay’s Dig. 
56, § 7.) 

In Jordan v. Hazard, 10 Ala. Rep. 221, it is said that a 
motion to quash an attachment is not revisable on error, and 
the regularity of the process cannot be questioned by a de- 
murrer to the declaration ; for this would only bring to view 
the declaration itself. But it was added, the defendant whose 
estate has been attached for a cause not authorized by law, 
was not remediless; ‘‘and we think the mode adopted in 
Pennsylvania, by a rule on the plaintiff to show cause why 
his attachment should not be dissolved, judicious and pro- 
per.” Our statute uses the term “debt or demand,” and re- 
quires the plaintiff or his agent ‘to swear to the amount of 
the sum due,” and as this could not be done where the dam- 
ages were uncertair, it would seem to follow that an attach- 
ment would not lie. But the introduction of the term ‘“ de- 
mand ”’ into the act, indicates that the legislature did not in- 
tend to confine the remedy to those cases where a debt, in 
the technical sense of the term, existed. Further, an attach- 
ment is intended to coerce an appearance where the personal 
service of process cannot be effected, and a reasonable inter- 
pretation of the act requires an extension of the remedy to all 
cases of contract, where by the terms of the contract, or the 
law acting upon it, the amount due, or the damages result- 
ing from a breach are ascertained. ‘This conclusion is war- 
ranted by the considerations we have stated, as well as the 
necessity from which it will often relieve a party of invoking 
the extraordinary powers of chancery. [Weaver v. Puryear 
§ Williamson, 11 Ala. Rep. 941.] In addition to this, it 
may be remarked that the act cited, declares “the attach- 
ment law of this State shall not be rigidly and strictly con- 
strued.” [Clay’s Dig. 59, § 17.] 

It will be observed, that the defendant did not ask a rule 
on the plaintiff to show cause why the attachment should be 
dissolved ; and if the refusal to quash could be revised, we 
should be compelled to decide that the motion was rightly 
denied. The affidavit affirms the indebtedness of the de- 
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fendant in a sum certain, states how much is due and when 
the residue will become due, the writ conforms to it; and 
upon their face the proceedings are altogether regular, so, 
that if the demurrer to the declaration could reach them, 
they could not be affected by it. Looking to the affidavit 
and attachment alone, we discover nothing of which their ir- 
regularity can be predicated—they are fully supported by the 
seventh section of the attachment law. 

If the damages claimed by the plaintiff were ascertained by 
the terms of the contract on which he placed his right to re- 
cover, it will follow from the citations we have made, that 
the remedy pursued is altogether proper. To this ques- 
tion, as well as the adaptation of the declaration to the 
proof, we will now address ourselves. By a statute pass- 
ed in 1832, it is enacted, that “It shall not be required 
of the plaintiff, in any suit by attachment, founded upon a 
cause of action not due, to file his pleadings before the first 
term of the court, after such cause of action falls due, and the 
same may be dated as of the term when filed. [Clay’s Dig. 
333, §113.] This provision was doubtless intended to ena- 
ble the plaintiff to declare upon the cause of action as it exists 
after maturity of the debt or demand, where an attachment 
has previously issued, so that he set out his “debt or de- 
mand” as past due, instead of becoming due in futuro. 

In McLendon v. Godfrey, 3 Ala. Rep. 181, we said, “ if 
the defendant has prevented a performance, under such cir- 
camstances as would entitle the plaintiff to recover as much 
as he would, had the contract been entirely executed on his 
part, then perhaps it may be unnecessary to alledge in the 
pleading any matter of excuse. [5 B. §C. Rep. 638; 2 D. 
& R. Rep. 357. See further on this point, Poague v. Rich- 
ardson, Litt. Sel. Cases, 134; Holt v. Cueme, Id. 499.] So 
where the plaintiff is prevented from the performance of a 
verbal contract by the defendant, a recovery may be had on 
the money counts, inassumpsit, when the damages resulting 
from a breach are not unliquidated. Accordingly, it has 
been held, that a contract to pay a gross sum for the teach- 
ing of certain pupils for an entire session of a school, if they 
are taken away without any fault of the teacher, or other oc- 
currence which entitled the parent to consider the contract as 
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rescinded, the teacher may recover the entire sum agreed to 
be paid. See also, 1 Chit. Plead. 298; 1 East’s Rep. 58 ; 
1] Id. 285; 1 Taunt. R. 12; 5 B. & C. Rep. 638. 

In Davis v. Ayres, 9 Ala. Rep. 292, it was decided that 
where there was an express agreement for particular servi- 
ces for a definite time, and the defendant discharged the 
plaintiff before the time has elapsed, so that he is prevented 
from performing the services, he must declare on the special 
agreement. But if the plaintiff does not seek redress until af- 
ter the time has expired, indebilatus assumpsit will lie. See 
also 1 N. Rep. 330 ; 2 Stark. Rep. 227; 2 B. & P. Rep. 582. 
In the case cited from 9 Ala. Rep. we held, that where one 
party stipulates with another, to pay him fifty dollars per 
month, for four months, for his services as a clerk ina store, 
and then refuses to allow the services to be performed, with- 
out a sufficient cause, the party engaged as a clerk may im- 
mediately commence an action against his employer, and re- 
cover not only the damages sustained by the breach of con- 
tract, at the time suit was brought, but such as may be devel- 
oped up to the time of the trial. 

If the plaintiff offered to perform his contract, was willing 
and ready to do so, and the defendant refused to receive his 
services, there can be no doubt but he is entitled to recover 
the sum agreed to be paid him. It was competent to have sued 
upon the refusal of the defendant to allow the plaintiff to 
enter upon the employment agreed on either by suit institut- 
ed in the ordinary form, or by attachment. This point is 
too clearly and unquestionably settled by our own decisions, 
and the statute regulating proceedings by attachment, to re- 
quire a further remark in its support. 

In respect to the declaration, we have seen that the statute 
does not require it to be filed, until after the expiration of the 
period when the service was to have been rendered; and 
that after that time the plaintiff, upon showing that he was, 
without, cause prevented from performing his part of the con- 
tract, may recover for work and labor, &c. The declaration 
is unobjectionable in itself, and the demurrer to it was pro- 
perly overruled. No question is raised upon the record as to 
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the authority of Case to bind the defendant by the contract 
which he entered into with the plaintiff. That was doubt- 
less a conceded point, or satisfactorily proved. 

The record does not bring to our view an available error, 
and the judgment of the county court is therefore affirmed. 





SIDNEY v. WHITE. 


1. A negro who, by the law of the place of his birth, is entitled to his free- 
dom when his mother arrives at a particular age, will be entitled to his 
freedom in this State, though sold as a slave, and brought here before that 


event happened, 
2, Where a female slave is entitled to freedom when she arrives at a parti- 


cular age, her children born in this State, before the event happens, are 


slaves. 
3. Where a negro held in this State as a slave, sues for his freedom, if his 


right to freedom depends upon the law of the place of his birth, the law 
must be proved as a fact upon the trial of the cause. 


Error to the Circuit Court of Limestone. 


Tue plaintiff in error, a colored man, sued for his free- 
dom, and upon the trial of the cause, proved, that by the will 
of William Patterson, of the State of Delaware, a negro slave 
woman named Phillis, was bequeathed her freedom, and pro- 
viding that she should remain in servitude, until she became 
thirty-one years of age; and that such a will was legal in 
Delaware. That she was carried to the State of Tennessee 
during the term of her servitude, and that whilst there, and 
before she attained the age of thirty-one years, she gave birth 
to the plaintiff, who was sold to the husband of the defendant, 
who was an innocent purchaser, and that the defendant has 
held him as a slave, since her husband’s death. 

The court, at the instance of the defendant, charged the 
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jury, that if they believed the plaintiff was born before his 

mother attained the age of thirty-one, he was born in slavery, 

and was not entitled to his freedom. To this charge the 


plaintiff excepted, and this is the matter now assigned as error. 








W. Cooper, for plaintiff in error. 

In the case of a life estate and a remainder mana child 
born pending the life estate goes to the ulterior legatee. 
[Wheeler’s Law of Slavery, 23; Erwin, and others, v. Kil- 
patrick, et al. 3 Hawkes’ N. C. Rep. 456; Tims v. Potter, 
Martin’s N. C. Rep. 22; Preston v. McGaughy, Cook’s Rep. 
113; Harris v. Clarissa, 6 Yerger’s R. 227.] This last case 
is in full, and on review of all the cases relied on by counsel 
for defendant inerror. [Wheeler’s Law of Slavery, 34, sec- 
tion 10; Jacob v. Sharp, Meigs’s Rep. in Ten. ’38, ’39, p. 
114; Harrell v. George, 3 Hump. R. 255; Isaac v. Frost’s 
Ex’r, 6 Randolph, 652. ] 


McCtuung, contra. 

A testator directs that a female slave shall be free at a cer- 
tain period—her children born before that period, and after 
testator’s death, are slaves. [Ned v. Beal, 2 Bibb, 298. ] 

A, by will, bequeathed her slave Mary to B, for life, and 
that at B’s death, Mary should be free. During the life of B, 
Mary has issue—they are slaves. [Chew v. Gary, 6 Harris 
§ Johnson, 526. | 

A slave who has a deed of emancipation, under which she 
is to be free at the grantor’s death, is in the meantime a statu 
liber, and children born from her, meantime, are slaves. [8 
Martin’s Lou. Rep. 218; Law of Slavery, 206; to the same 
effect, 4 Leigh, 252; 101d. 277; 6 Rand. 652.] 


ORMOND, J.—Our law recognizes the existence of negro 
slavery, and protects the owner of such property in its enjoy- 
ment. But the law, and the policy of the government, alike 
forbid the creation of the state, or condition of slavery, or in- 
voluntary servitude. No one can by any act of his convert 
a free man into a slave; and if by birth, or by the law of his 
domicil, an individual is free, or entitled to freedom at acer- 
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tain time, or on the happening of a certain event, the right 
will follow him every where. It results necessarily from 
these premises, that if the plaintiff was a free man by the laws 
of the State of ‘Tennessee, the place of his birth; or if at a 
subsequent period, by that law, he would have been entitled 
to freedom, on his mother becoming thirty-one years of age, 
pursuant to the will of her former master, he cannot be de- 
prived of that right by being sold as a slave in Tennessee, 
and assuch brought to this State, either before, or after the 
contingency happened, which entitled him to freedom. 

The first point to be considered therefore, is, whether the 
plaintiff was entitled to freedom, on his mother arriving at the 
age of thirty-one years. ‘This question appears to be settled 
in a large majority of the slaveholding States, where it 
has arisen, against the right of one so circumstanced, to free- 
dom. The solution of this question, depends upon the ascer- 
tainment of the status of the mother, at the time of the birth 
of the child. 'The bequest by which this right is asserted, 
is thus stated in the bill of exceptions: ‘A negro woman 
slave, named Phillis, was bequeathed her freedom, providing 
that she should remain in servitude, until she should become 
thirty-one years of age.” Which is precisely equivalent toa 
declaration, that she should be entitled to her freedom, when 
she arrived at the age of thirty-one, and by necessary conse- 
quence, until the event happens, she continues a slave. We 
say by necessary consequence, for there is no middle ground 
known to our law, between freedom and slavery. Until the 
event happened, upon which the mother was entitled to her 
freedom, she continued a slave, subject to all the disabilities 
of that condition, and as the condition of the mother ascer- 
tains the condition of the child, according to the maxim of 
the civil law, partus sequitur ventrem, which has been 
adopted in this, and the other slave States, it follows that the 
child born whilst the mother was a slave, is alsoa slave. He 
is not elevated to the condition of a free man, by the subse- 
quent happening of an event which gave his mother freedom, 
in virtue of a will made previous to his birth, any more than 
he would be, by her manumission made subsequent to it. 
The law has been thus held in Maria v. Surbaugh, 2 Rand. 
228; Crawford v. Moses, 10 Leigh, 277; Catin v. D’Orge- 
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noy’s heirs, 8 Mar. Lou. 218 ; Chew v. Gary, 6 H. & J. 526; 
Ned v. Beall, 2 Bibb, 298. ] 

In the State of Tennessee, as we learn from the reported 
decisions of that State, a different rule prevails, and it is there 
held, that one in the condition of the plaintiff, is entitled to 
his freedom, when his mother becomes free. The precise 
question here presented, arose in Harris v. Clarissa, 6 Yerg. 
227. There, a will was made in Maryland, by which free- 
dom was given to certain slaves, when they arrived at the 
age of twenty-five, and it was held that the children of the 
females, born before that period, were entitled to freedom 
when their mother attained to that age. The same decision 
was made in Hartsell v. George, 3 Hump. 255, and again in 
the recent case of Abram v. Dambro, decided November, 
1844. From this exposition of the law of Tennessee, the 
place of the birth of the plaintiff, it is evident if he had re- 
mained there, he would have been free when his mother be- 
came thirty-one years of age, and this right, as already 
shown, will follow him wherever he may be carried, and 
whether he was sold as a slave, before, or after the happening 
of the event, which entitled him to freedom, if the question 
in the aspect we have just considered it, was presented upon 
the record ; but it does not appear from the record, that there 
was any proof offered of the law of the State of Tennessec. 

That the law of another State, whether written, or un- 
written, where it affects a contract, or is necessary to the as- 
certainment of any question submitted to, and to be determin- 
ed by a jury, must be proved as a fact, is a question too well 
settled to require the citation of authority to support it. The 
manner of proving the unwritten law of a State, by the pro- 
duction of the accredited reports of its judicial decisions, is 
fully considered in Inge v. Murphy, 10 Ala. 805. 

It is very clear that the law of the State of Tennessee, as- 
certaining the s/atus of the plaintiff, was a fact necessary to 
be known by the court, and jury, to enable them to ascer- 
tain, and determine, whether the plaintiff was a slave or a free 
man. From the general law, as shown in the preceding part 
of this opinion, the plaintiff must be considered a slave, even 
in those countries where manumission by will is allowed, and 
nothing was shown to the court and jury, repelling this in- 
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ference. The charge of the court, therefore, upon the testi- 
mony before it, was strictly correct, the only facts in evi- 
dence, being the will, and the birth of the plaintiff in Ten- 
nessee, before his mother’s right to freedom attached. The 
law of Tennessee being a fact, this court cannot take notice 
of it, unless it appeared from the record, it was in testimony 
before the jury, and some action of the court predicated upon 
it, so as to present a question, which this court could consider 
in its appellate capacity. | 

There being no error shown upon the record, the judgment 
must be affirmed. 


WORRELL v. THE STATE. 


1. It is not necessary that an indictment for an oifence created by statute, 
should pursue the very words of the act. The act inflicting a penalty on 
persons, “ who buy, sell, or receive from any slave, any commodity,” &c. 
is violated, by selling to a slave without the consent of the master. 


Writ of Error to the Circuit Court of Marengo. 


W. M. Brooks, with whom was Byrp, for the plaintiff in 
error, insisted that the indictment did not charge an offence 
known to the law, and cited Clay’s Dig. 437, § 8; 4 Porter, 
A410; 1 Bailey’s Rep. 144; 2 Hill’s (S. C.) Rep. 459; 6S. 
& R. Rep. 5. 


AtTorNeY GENERAL, for the State. 


COLLIER, C. J.—The plaintiff in error was indicted for 
selling to a slave “a certain commodity, to wit: eight gal- 
lons of whiskey, without having first obtained the leave or 
consent of the master, owner or overseer of said slave, either 
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verbally or in writing for that purpose, contrary to the form 
of the statute,” &c. The statute on which this indictment is 
founded is in the following words: “ Every person who shall 
buy, sell, or receive from any slave any commodity of any 
kind or description, without the leave or consent of the mas- 
ter, owner‘or overseer of such slave, verbally or in writing, 
expressing the articles permitted to be sold or bartered, first 
obtained, shall, on conviction, be fined in a sum not less than . 
ten, mwor'more than one hundred dollars, and may be im- 
prisoned not more than three months.” [Clay’s Dig. 437, 
$8] 

It is insisted that no conviction can be sustained under 
this act for selling to aslave, and that as an indictment should 
pursue the words of the statute on which it is founded, no 
indictment could be framed for such a charge, that would 
not be defective. The statute, it is true, would have ex- 
pressed its meaning with more precision if the preposition 
“to,” had followed the word “sell.” But “from” cannot 
be regarded as an adjunct of “‘sell’—it must be applied to 
“buy” and “receive” only. ‘Thus adjusting the terms em- 
ployed, and so far as the present case is concerned, the act 
may with perfect propriety be thus read, ‘‘ every person who 
shall sell any slave any commodity,” &c. This conclusion 
is not the result of artificial or technical reasoning ; but the 
reasonable and natural import of the language employed, 
and does not violate the rule which requres penal statutes 
to be strictly construed ; but is in perfect harmony with it. 

It is a mistake to suppose that an indictment should al- 
ways pursue the very words of the statute, or that an indict- 
ment thus framed is, as a matter of course, unexceptionable. 
See Turnipseed v. The State, 6 Ala. R. 664, in which the 
law on this point is considered, But it will perhaps follow 
from what has been already said, that an indictment which 
follows the act in question will be good; if however, it be 
otherwise, we have seen that the indictment is sustainable, 
as the act makes the fact charged an offence. 

There is no error in the record, and the judgment is there- 
fore affirmed. 
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BURT v. CASSETY. 


1. Possession of land under a purchase, is notice to a creditor, and will pre- 
vent the lien of his judgment against the vendor from attaching upon it, 
Py. the deed may never have been recorded. 

. A degd drawn by an attorney, for land, he_direction of the vendor, is 
" dial Telivered to ie wai, ian re not present, if left with the 
attorney for the purpose of registration, or, after its execution, taken by 
the vendor, for the purpose of being handed to the clerk to be registered. 

3. A party may go into equity, to remove a cloud which hangs over his title, 
either by an actual, or threatened sale of the land to another. 

4, A judgment creditor is improperly made a party to a bill filed to perfect a 
title to land, who has never attempted to subject the land to the payment 
of his judgment. 


Error to the Chancery Court of Benton. 


Tue bill was filed by the plaintiff in error, and alledges, 
that in the year 1839, she purchased of her son Oswell E. 
Burt, one hundred acres of land, which is described, for 
which she paid him $1,250. ‘That the son represented to 
her at the time, that he had a good title to the land, holding 
the fee simple title, and that she was ignorant of any incum- 
brance upon it. ‘That she is under the belief, and so charg- 
es, that her son made a conveyance of the land to her by 
deed, but that after diligent search, the deed cannot be found 
and she therefore charges that it is lost, and not in her power 
to produce. ‘That she went into possession under the pur- 
chase, and has continued in possession from that time, exer- 
cising ownership over it, claiming the land, &c. 

That one §. M. Price, for the use of Cassety, on the 23 
October, 1843, obtained a judgment against Oswell E. Burt, 
for $555, besides costs, in the circuit court of Benton county, 
upon which execution has issued, and been levied on the 
said land, which is advertised for sale by the sheriff. 

It is also charged in the bill, that two other persons, Thos. 
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A. Walker, aud William Raiford, have obtained judgments 
against Oswell EK. Burt, since the sale of the land to com- 
plainant. ‘hese judgments are particularly described. All 
these persons are made parties to the bill. The prayer of the 
pill is, that Price, and Cassety, be perpetually enjoined from 
selling the land in satisfaction of their judgment against O. E. 
3urt, and that the judgments of Walker, and Raiford, be de- 
creed not to be a lien on the land, that they be perpetually 
enjoined, &c. 

Walker and Raiford answered the bill, admitting that they 
had obtained judgment against O. E. Burt, but denying that 
they had issued execution against the land, and disclaiming 
all interest in the question, prayed to bedismissed. Cassety 
answered the bill, and denied all knowledge of the purchase 
of the land, as alledged in the bill, but states, that from in- 
formation, and belief, it was a mere parol contract. That if 
a deed was written for said land, it was at the request of Os- 
well, and was never delivered to the complainant. That 
whatever interest the complainant may have had in the land 
she had relinquished to one William P. Chilton, before the 
filing ofthe bill. ‘The answer contains a prayer that it may 
be considered as a cross bill, and the complainant and Chil- 
ton be required to answer, &c., and also a demurrer to the 
bill, for want of equity. 

The complainant answered the cross bill, and re-affirming 
the matters alledged in the bill, denies all knowledge of the 
consideration of the note, the foundation of the suit, and ad- 
mits that her son, by her authority, sold the land to Chilton, 
but that she has not made him a deed to it, because she has 
not been able to find the deed from her son Oswell to her. 
She further answers, that the title to the land was made to 
her by her son Oswell, and deposited with her agent. That 
O. LE. Burt, her son, purchased the land from one Robinson, 
and obtained from him a deed in fee, without any knowledge 
on his part, as she believes, of any incumbrance. She de- 
murs to the cross bill, for several enumerated reasons. O.E. 
Burt, and W. P. Chilton also answered the bill, in substance 
the same as the preceding. 

The testimony which was taken, establishes very satisfac- 
torily, the sale to the complainant, the delivery of possession 
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to her, the payment of the purchase money, and the execu 
tion of a deed for the land, by the vendor, and that it was 
left with the attorney who drew it to be recorded, but was 
not in fact recorded. Upon this proof, the chancellor made 
a decree, dismissing the bill, which is the matter now assign- 


ed as error. 


Cuitton, McLester, and Morgan, for plaintiff in error. 

1. An equitable title will prevail against creditors or pur- 
chasers of one having only a naked legal title. An equita- 

ble title need not be recorded. And possession is equivalent 
to registration of a title deed. And acourt of equity will in- 
terfere to quiet and perfect an equitable title against the ven- 
dor and hiscreditor. [Morgan, etal. v. Morgan, et al. 3 Stew. 
383 ; Harris, et al. v. Carter, Adm’r, et al. Ib. 233; McGee 
v. Andrew and Wiley Eastis, 5 Stew. § P. 426; Toney v. 
Moore, 4 Ib. 347.] 

2. If there was in fact no deed made to the complainant, 
she clearly hasa right to a specific performance of the con- 
tract ; her possession and improvements take the case out cf 
the statute of frauds. [Meredith v. Naish, 3 Stew. 207 ; To- 
ney v. Moore, supra. ] 

3. The jurisdiction of equity is sustainable whether there 
was a deed made to Mrs. Burt or not—if the deed was not 
made, she claims a specific performance, and injunction, to 
perfect her title and prevent a cloud being cast over it by 
sheriff's deed. If the deed was made and lost, she may well 
come into equity to establish and protect her interest. [At- 
kison v. Leonard, 3 Bro. Ch. Rep. 218; Walmsley v. Child, 
1 Ves. 341; 1 Story’s Eq. 257, $ 254, and cases there cited ; 
Fonblanque’s Eq. 33, 34, 35, and cases there cited. ] 

4. Ifa sale had been already had, and a sheriff’s deed made 
the complainant could have her bill in equity to set it aside 
and clear her title. [Rumph v. Abercrombie, at this term. ] 
Will not equity interpose to prevent a sale, which it would 
set aside if made? 

5. The case of Green v. Harrison, 7 Ala. Rep. 585, is not 
applicable here, for that was a levy on personal property, and 
under the statute there is a perfect remedy at law, by trial of 
the right of property, but there is no such remedy for the 
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claimant of real estate—he must suffer a sale, and wait the 
good pleasure of the purchaser to see him, before he cau 
have his rights settled, and by such delay the purchaser 
may suffer great injury by the incumbrance of a sheriff’s 
deed. 

6. The case of Daniels v. Sorrell, 9 Ala. 436, relied on by 
the chancellor does not conflict with the case of the plaintiff in 
error. In that case the day of registration had passed before 
the rendition of the judgment, till after which the plaintiff in 
execution had no notice of the unregistered deed, and upon 
that point the case turned. In the case at bar, the plaintiff 
in the judgment had actual notice of Mrs. Burt’s title by her 
possession and improvement of the land, from long before the 
rendition of his judgment to the date of the levy. Mallory 
v. Stodder, 6 Ala. Rep. 801, the other case relied on by the 
chancellor, settles no question contrary to the principles in- 
sisted on for the plaintiff in error. 


'T. D. Ciarke, contra. 

The complainant alledges that she has a legal title to the 
land in controversy, that the land has been levied on by vir- 
tue of an execution of Cassety against her vendor, and she 
fears two other judgment creditors of her vendor will issue 
executions and levy on the same land. ‘The judgments are 
subsequent in date to her deed; under these facts she seeks 
injunction of the levy of the fi. fa. issued, and of those, the 
issuance of which is apprehended, on the land. 

1. Under such a state of facts, complainant’s remedy is 
plain, adequate, and complete at law ; and the bill cannot be 
entertained as a bill of peace, because the parties are not suf- 
ficiently numerous, and complainant has not established her 
right at law. [Gunn v. Harrison, 7 Ala. R. 585; 3 Daniels 
Ch. Pr. & Ev. 1902.] 

This case is unlike Morgan, et al. v. Morgan, etal. 3 Stew. 
383—there complainant’s title was equitable onl y—dthree lots 
were involved—five different creditors were seeking to sub- 
ject the property—/ere complainant has a legal titlk—only 
one creditor is proceeding, or threatening to proceed, and 
there is but one tract of land. 
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2. The conveyance made from O. E. Burt to complainant 
is void for want of registration, as against purchasers and 
creditors, and this leaves complainant without title to the 
land as against Cassety, a bona fide creditor of O. E. B. 
[Clay’s Dig. 256, $ 8.] 

The authority from 3 Stew. (Morgan, et al. v. Morgan, et 
al.) holding that possession by the vendee was equivalent in 
its effects to the registration of his deed, was made under the 
act of 1832, (Clay’s Dig. 154, § 18,) which contains a re- 
striction of the provisions of the act to cases where there was 
no notice. ‘That restriction is not found in the act of 1828. 
The deed being void for want of registration, no notice, ei- 
ther actual or constructive, can impart any validity whatever 
to it, and she is not entitled to the benefits of an equitable 
title with constructive notice to adverse parties. 

3. The allegation of the loss of the deed, under the cir- 
cumstances, will not of itself give a court of chancery juris- 
diction. [1 Story’s Eq. 97 to 105.] 

A. If plaintiff in error rely upon the ground that the con- 
tract of her purchase from 0. E. Burt was unexecuted, and 
no deed was made, then we say that Cassety and other judg- 
ment creditors were improper parties. 

5. The allegaiions of the bill are not positive, but too 
vague and uncertain. [Story’s Equity Pleading, 19, 24, 
207, 208. ] 


ORMOND, J.—The merits of this case lie in a very nar- 
row compass, and will require but a brief consideration. It 
is, as admitted by the chancellor, clearly shown by the proof, 
that the complainant purchased the land in question from 
her son, who then held the legal title by conveyance from 
one Robertson. That she paid the purchase money, and 
was put in possession, which she has retained ever since. 
It is also proved, that the son conveyed the land to his mo- 
ther by deed. O. E. Burt, the son, states in his deposition, 
that by his direction, W. H. Estill, an attorney at law, drew 
the deed, which he executed, and left with Estill to have it 
recorded. Estill on his examination, says, that the deed may 
have been left with him; but he -thinks it was handed 
to the vendor, to be carried to the clerk’s office for re- 
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delivery of the deed to the complainant. It is of no impor- 
tance whatever, that the vendee was not present when the 
deed was made. She is presumed to assent to it, as it is for 
her benefit. When the deed was executed, the vendor states 
he left it with Estill to be handed to the clerk for registration. 
Estill thinks, the vendor after its execution, took it himself 
for the purpose of having it registered. In either aspect it 
was a delivery of the deed, and the title of the vendee, as a- 
gainst the vendor, became perfect. 

The deed was never recorded, and was therefore inopera- 
tive, as against subsequent purchasers, and creditors without 
notice. Actual notice of the execution of the deed, is not 
brought home to the creditor, who subsequently obtained a 
judgment against the vendor; but the possession by the ven- 
dee, of the land, and the exercise of ownership over it by her, 
is an implied notice, quite as effectual as the implied notice 
from a registry of the deed, and as potent in its effects as an 
actual notice of the existence of the deed, before the judg- 
ment was obtained. 

Our registry acts place creditors, and subsequent purcha- 
sers, upon the same footing, as to unregistered deeds ; but 
the term creditor in the statute, does not mean creditors at 
large of the grantor, but such creditors as by obtaining a 
judgment against him, have acquired a lien, without no- 
tice of the existence of the deed, either express or implied. 
{Ohio Life Insurance & Trust Co. v. Ledyard, 8 Ala. 866 ; 
Daniel v. Sorrelles, 9 Id. 456.] That possession by the ven- 
dee, is constructive notice of the conveyance, so as to defeat 
a subsequent purchaser, and prevent the judgment creditor 
from obtaining alien. [See Smith v. Zurcher, 9 Alabama 
Rep. 208; Hanrick and Powell v. Thompson, Id. 409; 
Farnsworth v. Childs, 4 Mass. 641; Priest v. Rice, 1 Pick. 
164. ] 

It results from this view, that as the judgment creditor had, 
by the possession of the complainant, constructive notice of 
her title, he acquired no Zien upon the land, in virtue of his 
judgment. 

Jt is not necessary to consider, whether it would make 
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any difference whatever, if the title of the complainant was 
merely equitable. It is perfectly clear it would make no 
difference in the case of a subsequent purchaser, who would 
be as much affected with notice of an equitable, as of a legal 
title. [Clay v. Moore, 7 Ala. 742; Williamson v. Branch 
Bank at Mobile, Id. 920.} And as already observed, purchas- 
ers and creditors, are by our registration acts, placed on the 
same footing. 

There was however, no pretence for making Raiford, and 
Walker parties to the bill. Their whole offence consisted in 
having obtained a judgment against Oswell E. Burt, but 
they did not attempt to levy it upon this land, or claim a lien 
upon it. As to them the bill was properly dismissed. 

The objection that the court had not jurisdiction, because 
the legal title was in the complainant, and she could have 
successfully defended at law, is not tenable. The establish- 
ed doctrine of this and other courts is, that a party may go 
into equity, to remove a cloud which hangs over his title, ei- 
ther by an actual or threatened sale of the land, as the pro- 
perty of another. This question was considered by us at 
length in Lyon v. Hunt, 11 Ala. Rep. 307, and see also, Pet- 
tit v. Sheppard, 5 Paige, 501. 

We have not considered it necessary, or proper, to inquire 
into the propriety of the informal cross bill, as it exerts no in- 
fluence whatever in the cause. 

With the exception heretofore noticed, of the defendants 
Walker and Raiford, the decree must be reversed, and a 
decree be here entered, perpetually enjoing the defendant 
Cassety, from levying his judgment upon this land. 
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THE BRANCH BANK AT DECATUR v. DONELSON, 


ADMINISTRATRIX. 


1, The absence of an administrator from the State, will not prevent the bar 
of the statute of non-claim, after it has commenced running. Whether 
the removal of the administrator from the State, would not justify the re- 
vocation of his authority, quere. 


Writ of Error to the County Court of Lauderdale. 


Tuts was an action of assumpsit at the suit of the plaintiff 
in error, against the defendant, upon the indorsement of her 
intestate, on a bill of which he was the payee. Among other 
pleas, the defendant pleaded that the claim sued on was not 
presented to her within the time prescribed by the statute ; 
to which the plaintiff replied, that the defendant removed 
beyond the limits of this State within less than eighteen 
months after the grant of administration to her, and immedi- 
ately on her return, this suit was instituted. The defendant 
demurred to the replication, and her demurrer was sustained. 
Judgment being rendered for the defendant, the plaintiff has 
sued a writ of error, and insists that the county court erred in 
the decision of the question of law arising upon this state- 
ment of facts. 


J. A. Noor and J. S. Kennepy, for the plaintiff in error. 
L. P. Waker, for the defendant in error. 


COLLIER, C. J.—By a statute passed in 1815, it is en- 
acted that ‘all claims against the estates of deceased persons 
shall be presented to the executor or administrator, within 
eighteen months after the same shall have accrued, or within 
eighteen months after the passing of this act, or within eigh- 
teen months after letters testamentary or letters of adminis- 
tration shall have been granted to said executor or adminis- 
trator, and not after; and all claims not presented within the 
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time aforesaid, shall be forever barred from a recovery : pro- 
vided, that the provisions of this section shall not extend to 
persons under age, femes covert, persons insane, or non com- 
pos mentis, to debts contracted out of this State, nor to claims 
of heirs or legatees claiming as such.” [Clay’s Dig. 195, ¢ 
17.] The terms of this statute are emphatic, and impose 
upon the creditor the necessity of presenting his claim to the 
executor or administrator within eighteen months after letters 
testamentary or of administration shall have been granted ; 
unless he can bring himself or his claim within some one of 
the exceptions contained in the proviso. It is not pretended 
that the presentation of the plaintiff’s demand is excused by 
the terms of the act, but insisted that as this is a statute of 
limitations, the time of the absence of the administratrix be- 
yond the State cannot be computed in her favor. 

It has been so often ruled as to be now a legal axiom, that 
where the statute of limitations has commenced running, no 
subsequent disability can arrest its progress. [1 Johns. Rep. 
165; 1 Bibb’s Rep. 257; 3 Conn. Rep. 395; 6 Munf. Rep. 
352; 6 Johns. Ch. Rep. 372; 4 How. Rep. 31; 8 Ala. Rep. 
253; Kirby’s Rep. 299.] We must look to the exceptions 
which the legislature have prescribed, and the inhibitions it 
has imposed upon the creditor's right to sue, as furnishing 
the only restrictions upon the generality of this rule. If a 
statute enacts that a certain form of action, or liability shall 
not be sued after a limited period, the withdrawal of the debtor 
from the State after the cause of action had once accrued, 
would not for the time being stop its continued operation. 
It is only because the act of limitations declares the time of 
absence shall be deducted, that the deduction is allowed in 
favor of the creditor. But the statute of non-claim makes 
no such provision ; and this court cannot, without assuming 
a power which appropriately pertains to another department 
of the government, decide that that enactment was suspended 
in its effect during the absence of the administratrix in ano- 
ther State. The pleadings indicate she was (as indeed she 
should have been) in the county from which she derived her 
authority, when administration was granted. Assimilating 
then, the act in question to the statute of limitations, and it 
is clear that it began to run; and the plaintiff not bringing it 
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within any recognized exception, it continued to run on, un- 
til it consummated the bar. 

Whether the orphans’ court should commit the adminis- 
tration of an estate to a non-resident, or whether the removal 
of an administrator abroad would not justify the revocation 
of his authority, are questions which do not arise. So long 
as the grant of administration continues in force, the defend- 
ant must be regarded as the legal representative of the estate. 
As she resided abroad, it may be that less strictness would 
have been required in order to make the presentment of a 
claim against the estate available—and perhaps a notice com- 
municated by mail, would in such case be prima facie sufli- 
cient. [5 Smedes & M. Rep. 651.) But we must deter- 
mine the cause as it is preseuted by the record. Thus con- 
sidering it, the ruling of the circuit court is agreeable to law ; 
and its judgment is consequently affirmed. 


JOHNSON v. BURNETT’S ADM’R. 


1. McD made a verbal contract with G., for a tract of land, and went into 
possession, by which he agreed to discharge certain judgments against 
G., and pay the residue to Mcl. After this, the judgment creditor levied 
on the land, and before the sale J., a creditor of G., caused an attachment 
to be levied upon it. The land was sold, and purchased by McD., the 
judgment discharged, and for the residue of the purchase money, E. A. & 
Co. also judgment creditors of G., sued out garnishee process, and sum- 
moned McD., who answered, disclosIng the above facts, whereupon an or- 
der was made, that MclI. and J. appear and contest plaintiff’s claim—Held, 
first, that an attachment could be levied on the land by J., after the levy 
of an execution upon it—second, that the attachment of J. gave hima 
right to the residue, in the hands of the garnishee, superior to McI., whose 
title was derived from the verbal promise of the garnishee, made prior to 
the purchase of the land—third, that J. was properly summoned under the 
act, requiring all persons who have notified the garnishee, that the debt in 
respect to which he has been garnisheed, has been transferred, or assigned 
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to them. to be summoned, to contest with the plaintiff, the validity of such 
transfer—fourth, that any person summoned under this statute, and ag- 
grieved by the judgment of the court, may prosecute a writ of error—and, 
fifth, that the judgment of E. A. & Co., being posterior to the levy of the 


attachment of J., would be postponed to it. 


Error to the Circuit Court of Wilcox. 


E. L. Anprews & Co. having obtained a judgment against 
William F’. Gee for $1,808 17, besides costs, made the ne- 
cessary affidavit, and obtained process of garnishment against 
F. K. Beck, administrator of S. Burnett, and John R. Mc- 
Dowell, as debtors of Gee. 

McDowell appeared, and answered in writing, in substance, 
that in February, 1845, he made an agreement to purchase 
certain lands of Gee, for which he was to pay $2,250. That 
in discharge of this debt, he was to liquidate two judgments 
against Gee. One in favor of the B. Bank at Mobile, for $235, 
or $240, and one in favor of the Branch at Montgomery, for 
$700 or $800. ‘That he held Gee’s note for about $300, 
and the residue of the purchase money was to be paid to one 
James H. McIlvaine. That after this agreement, the land 
was levied on by an attachment, at the suit of one Ephraim 
O. Johnson, against Gee, and that he then declined to have 
any thing more to do with the land. 

The land was also levied on by S. Burnett, the marshal, 
by virtue of an execution in favor of the B. Bank at Mobile, 
against Gee, and sold, except forty acres, in April, 1845, and 
purchased by garnishee, for $1,701, for which he executed 
his note to Burnett, which is now in the hands of Beck, his 
administrator. That the note is entitled to acredit of $431, 
which he paid to Burnett. Has been informed, that Gee has 
given an order on Burnett, in favor of McIlvaine, for the re- 
sidue. This writ of garnishment was executed on the 20th 
February, 1846. 

Upon the coming in of this answer, an order was made 
that Johnson and MclIlvaine appear and contest plaintiff’s 
claim. 
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‘The issues were made up by Andrews & Co. setting out 
the writ of attachment, the answer of the garnishee, McDow- 
ell, and conclude by an averment, that the money in his 
hands, is subject to the satisfaction of their judgment. 

Johnson filed a replication, setting out that he caused an 
attachment to be levied against Gee, which was executed on 
the 5th March, 1845, on certain lands of Gee, which are de- 
scribed, and which are the same lands afterwards sold by 
the marshal, as set forth in McDowell’s answer, for the sum 
of $1,701, and avers that after the discharge of the judg- 
ment in favor of the Bank, there remained in the hands of 
the marshal $1,360 10, and that the marshal had notice of 
the levy of the attachment on the same lands. He further 
avers, that at the September term, 1846, of the circuit court 
of Wilcox, he recovered a judgment against Gee, in his at- 
tachment suit, for $1,524 49, besides costs, and insists that 
as the levy of his attachment was prior to the service of the 
garnishee process, he is entitled to the money in the hands of 
the garnishee. 

To this replication, Andrews & Co., and Mellvaine de- 
murred. 

Mcllvaine also filed a replication, alledging in substance, 
that previous to the levy of the bank executions, an agree- 
ment had been entered into between Gee, and McDowell, for 
the sale of the land, by which the latter agreed to take up a 
note of the former, to which McIlvaine was a surety, and 
which was to be taken as part of the purchase money. That 
thereupon he, McIlvaine, agreed to give McDowell time for 
the payment of the money, and the latter took the posses- 
sion of the land, and exercised acts of ownership over it, 
under the agreement, and before the levy of the attachment. 

That shortly after, McDowell hearing of the Zien of the 
judgment, of the bank, preferred that the title to the land 
should come through the marshal, that he should sell the 
land, and it was thereupon agreed, between Gee, McDowell, 
and McIlvaine, that if McDowell became the purchaser, the 
residue of the purchase money, after satisfying the bank, 
should be applied to the payment of the note. The replica- 
tion then avers the sale by the marshal, the purchase by Mc- 
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Dowell, and the balance still due in his hands, as set out pre- 
viously, and concludes by averring, that his lien attached, 
immediately upon the sale by the marshal, which was pre- 
vious to the time that the garnishment was issued, or serv- 
ed, and that therefore his Zen is paramount to that of An- 
drews & Co. 

McDowell filed an amended answer, in which he states 
that he refused to take Gee’s title to the land, but agreed 
with Gee, that if he should*become the purchaser of the land 
for a less sum than $2,250, he would pay Mcllvaine, for 
Gee, the amount which he had agreed to pay him. In an- 
swer to a question put to him, he said he went on the land 
to a gin house, raked up the cotton seed, and fenced it in 
for his own use, before the levy of the execution, or the at- 
tachment. That this was done by him under the agreement. 
There was no writing setting forth the terms of the agree- 
ment, and that he declined to take the title of Gee, because 
he preferred to take the sheriff’s deed. 

Johnson took issue on the plea of McIlvaine, and relied on 
the statute of frauds, with leave to give any evidence estab- 
lishing fraud in fact. 

The court sustained the demurrer of the plaintiff to the 
replication of Johnson, and submitted to the jury to deter- 
mine, whether Andrews & Co., or McIlvaine, had the supe- 
rior lien to the funds in the hands of the garnishee, and the 
court rendered judgment accordingly. 

Johnson now assigns for error, the judgment of the court on 
the demurrer to his replication.. 





Setters, for plaintiff in error. 

Although the bank marshal had levied the executions in 
favor of the bank, one day previous to the levy of his attach- 
ment on the same lands, the title of the defendant, Gee, was 
not thereby divested. That the right which the bank mar- 
shall acquired by his levy, gave to hima special property on- 
ly in the land, and this for the sole purpose of enabling him 
to sell so much as was necessary to satisfy the executions in 
his hands. But notwithstanding the levy by the marshal, 
the general property, as well as the title to the land levied up- 
on, remained in the defendant, Gee—clogged it is true, with 
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the lien created by the levy, and so it would be if, instead 
of the levy, (being real estate,) a judgment only had been 
rendered. [Atwood v. Pierson, 9 Ala. Rep. 658; Jackson v. 
Gewin, Ib. 116.] 

The legal title to the lands remained in Gee, notwithstand- 
ing the levy by the marshal, and he could have sold and 
transferred his title to a third person, clogged however with 
thelevy. And if this be so, then certainly the sheriff could 
levy the plaintiff’s attachment on the same land. And if he 
could levy an attachment under the circumstances, then it 
would seem clear that the plaintiff, by virtue of the lien cre- 
ated by the levy of his attachment on the same lands would 
be entitled to the excess of the monies in the hands of the 
marshal, after the satisfaction of the executions levied by him. 
If the marshal had sold only enough of the land to pay the ex- 
ecutions levied by him, I apprehend, that either plaintiff’s right 
to sell the residue to satisfy the judgment in his attachment 
suit, would not admit of question ; and if this be so, is he not 
equally entitled to the excess of the monies arising from the 
sale of said land in the hands of the marshal, after paying the 
executions levied by him. 

There is a material distinction between the levy of an exe- 
cution upon real estate and personal property. In the case 
of real estate, the property taken being incorporeal and in- 
tangible, it could not be known, whether it was attached or 
not, and it would be unjust that a creditor who had taken 
the measures prescribed by the statute, in making his attach- 
ment, should be defeated of his security, because in the event 
it should turn out that another officer had taken the same 
measures of which no public notice had been given, or was 
required to be given. [Denny v. Hamilton, 16 Mass. 405.] 

In the case of personal properly attached or levied on, an- 
other creditor who would make a second levy or attachment, 
must do it by the same officer who made the first, because he 
has the possession of the property, and the creditor therefore 
knows to whom to deliver his writ. [Denny v. Hamilton, 
supra.] 

In this case it is insisted, that the marshal being notified of 
the levy of the plaintiff’s attachment before the sale of said 
land by him, and being also notified of the levy thereof at the 
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time of the sale, is bound in law to hold the excess of the mo- 
nies arising from said sale, after paying the executions then 
in his hands, entitled to priority over the levy of plaintiff’s at- 
tachment, or so much as would satisfy the plaintiffs judgment 
obtained in his said attachment suit as a trustee, and that the 
plaintiff might well maintain an action at law against him, to 
recover said monies. 





S. G. Cocuran and W. Cocuran, for McIlvaine. 

1. Will a writ of error lie upon a proceeding of this kind, 
where there are three sets of independent actors, and the ju- 
risdiction, if any, is the incident of a judgment, and autho- 
rized by statute merely, in a course unknown to the common 
law. 

2. The proceeding as to Johnson is irregular and unautho- 
rized by the statute. He isan attaching creditor; he is not 
in any sense an assignee in the meaning of the statute, whe- 
ther as an assignee in fact, or by intendment of law. [Clay’s 
Dig. 63, § 39.) 

3. The land having been levied upon by the marshal un- 
der executions in favor of the Branch Bank at Mobile was not 
subject to a subsequent levy under an attachment in favor of 
Johnson, issued out of the cireuit court of Wileox. [Hagan 
v. Lucas, 10 Pet. 400.] 


ORMOND, J.—The demurrers of Andrews & Co., and Me- 
Ilvaine, to the replication of Johnson, makes it necessary to 
examine the relative merit of the several claimants to the fund 
in the hands of the garnishee. 

If the attachment could’ be levied upon the land, after the 
levy of the execution in favor of the bank, a matter which 
will be hereafter considered, it is obvious the right of John- 
son, the attaching creditor, is superior to that of Andrews & 
Co., assuming as appears to be the fact, that their judgment 
against Gee, was not obtained till after the levy of the attach- 
ment. Having no dien on the land, in virtue of their judg- 
ment, they must rely on the service of the garnishee process, 
which was not until nearly a year after the levy of Johnson’s 
attachment : it follows. that the Hen acquired by the attach- 
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ment being prior in time, is superior to the lien acquired by 
the garnishment. 

To determine the priority of right, between the attach- 
ment of Johnson and the lien asserted by McIlvaine to the 
fund in the hands of the garnishee, we must look to the an- 
swer of the latter, which not being controverted, must be 
considered as true. The substance of the answer, is, that 
he agreed verbally with Gee for the purchase of the land, for 
a price stipulated, and after discharging certain debts, to pay 
the residue over to McIlvaine, who was bound as surety for 
the payment of a debt for Gee. He ‘declined however, to 
take the title from Gee, but was to receive a title from the 
marshal, who, subsequent to the agreement, had levied on 
the land at the suit of the bank. 

The attachment having been levied on the land, previous 
to the sale by the marshal, the right of the attaching creditor 
must be superior to that of McIlvaine, unless he can call to 
his aid the parol agreement of McDowell the garnishee, by 
which he promised to pay him the surplus of the purchase 
money, after satisfying the bank debt, in the event he be- 
came the purchaser of the land at the sale by the marshal. 
It appears to us very clear, that a conditional promise of this 
kind will not create a lien, which would override an actual 
lien, created by the levy of the attachment, before the con- 
tingency happened upon which the promise was to attach. 
If it was in the power of the parties to make a contract like 
this, which would prevent the creditors of Gee from acquir- 
ing rights in the mean time upon the property, or its pro- 
ceeds, it is very clear from the answer of the garnishee, that 
no such contract was intended to be made by him. This is 
shown, first, by the fact that there was no written contract, 
and consequently, as it related to land, there was no valid 
obligation on either party. Second, that his promise was 
contingent, depending on his purchasing the land. His ob- 
ligation therefore to perform this contract, did not arise until 
the contingency happened, and if in the mean time, by the 
act of a creditor of Gee, and by operation of law, another 
person became entitled to the funds in his hands, he is dis- 
charged from performing it, because, by operation of law it 
has become impossible to perform it. 


A 
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Our conclusion therefore is, that as the attachment of John- 
son gave him a dien on the land, subject to the prior claim 
of the bank, he is entitled to the surplus of the purchase mo- 
ney, after discharging the bank debt, in preference to any 
lien which Mcllvaine had, in virtue of the contract between 
Gee and the garnishee, which, however valid and binding 
it might have been as between themselves, can have no eflica- 
cy against aright acquired by a creditor, previous to the time 
when the contract became obligatory on the garnishee. This 
brings us to the consideration of the question, whether the 
land could be levied on by attachment, having been previ- 
ously levied on by the bank execution, by a different of- 
ficer. 

By the act of 1837, an attachment may be levied on land. 
[Clay’s Dig, 60, ¢ 29.] The attachment law does not spe- 
cify the mode in which this shall be done, and it is suflicient- 
ly manifested by the return of the sheriff, stating the fact, 
and describing the land levied on. We are not able to per- 
ceive how the fact, that the land had been previously levied 
on by execution, by a different officer, could prevent a cre- 
ditor from levying his attachment subsequently, previous to 
its sale. ‘The former levy did not divest the title of the de- 
fendant in execution. It still remained in him. He could, 
notwithstanding, have made a valid sale, and transfer of the 
land, subject to the dien of the judgment creditors, and if so, 
what reason can there be why a creditor may not levy pro- 
cess on that, which the debtor could sell. That the execu- 
tion debtor may transfer his title to personal property under 
such circumstances, was held by this court in Atwood v. 
Pierson, 9 Ala. Rep. 658, and again in Jackson v. Gewin, Ib. 
116, and if so, there can be no doubt he can make the same 
disposition of real estate, under the same circumstances. 

Nothing is more common, than that successive attach- 
ments, or executions, should be placed in the same officer’s 
hands, against the same person, in which case, if the property 
was not sufficient to satisfy all, they would be satisfied ac- 
cording to their respective priorities. That rule, it is con- 
tended, does not apply here, because the levy of the bank ex- 
ecution was made by the bank marshal, whilst the attach- 
ment was levied by the sheriff of Wileox. To sustain this 
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proposition, he relies upon the case of Hagan v. Lucas, 10 
Pet. 400. The point there determined, is, that slaves taken 
in execution by the sheriff of a State court, cannot be again 
levied on by the marshal of the United States court, though 
abond had been given to try the right of property in the 
State court, and the slaves delivered to the claimant. The 
principal argument, on which the decision is based, is, the 
conflict of jurisdiction, which would ensue if the property, 
whilst in the custody of the law under process from one juris- 
diction, could be seized by process emanating from another. 
However true this proposition may be, in regard to personal 
property, which may be actually seized, and which cannot 
therefore be in the possession of two different persons, it does 
not apply to land, of which no actual seizure can be made, 
and of which the levy of an attachment can only create a 
lien, with a right to sell for the satisfaction of the judgment, 
if obtained. The levy of the bank execution on the land, 
was merely the initiatory step to a sale of the land, for the sat- 
isfaction of the judgment. If no such levy had been made, 
the levy of the attachment would have been subordinate to 
the prior judgment lien. 'The levy of the bank execution on 
the land, was merely for the enforcement of the Hien of the 
judgment, and if the property had been divisible, no more 
should have been sold, than was necessary to satisfy the 
judgment. If that were impossible, or if, from any other 
cause, the entire tract was sold, the attaching creditor having 
a general Zien on the land, must be entitled to the surplus, 
after discharging the judgment of the bank. If this is not 
so, the surplus would belong to the defendant in the judg- 
ment, as there can be no doubt, the sale bythe marshal, 
would convey to the purchaser the title to the land, which in 
virtue of the paramount lien of the bank judgment, would 
be good against the subsequent lien of the attachment. 

‘It is urged that the summons to Johnson, to contest his 
right to the funds in the hands of the garnishee, is not au- 
thorized by the statute. The act provides, that when the 
garnishee shall answer, ‘“ that previous to the time of such 
answer, he has received notice of the assignment, or transfer 
of the debt, or property, in respect to which the garnishment 
issued,” the court shall not determine on the validity of the 
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assignment, or transfer, but shall cause a notice to be issued 
to the party to whom the transfer is alledged to have been 
made, to contest with the plaintiff, the validity of the trans- 
fer, or assignment. [Clay’s Dig. 63, $ 39, 40.] In our judg- 
ment, the levy of an attachment, is within the evident intent 
and meaning, if not within the letter, of the statute. It isa 
transfer by operation of law, which is as fully within the in- 
tent of the statute, as a transfer in fact by the debtor. If 
this is not the proper construction of the law, a large class of 
cases, fully within the mischief designed to be prevented, 
are not provided for, and there would be no adequate protec- 
tion for the garnishee, but in filing a bill of interpleader. 

There can be no doubt, that in any case embraced by this 
statute, a writ of error will lie at the suit of any party ag- 
grieved by the judgment of the court. 

Johnson is the only party who has assigned error in this 
court, but as the cause must be remanded, it may be proper to 
remark, that the court committed an error, in referring to the 
jury the question whether the plaintiff, or McIlvaine had the 
superior lien. It was the province of the jury to determine 
facts, and these ascertained, it was a pure question of law, 
which had the superior Hien. Upon the facts stated in the 
answer of the garnishee, and of those admitted by the plead- 
ings, it is our opinion, Johnson in virtue of the attachment, 
has a lien upon the funds remaining in the hands of the mar- 
shal, he having been notified of the attachment, superior to 
the lien either of the plaintiff, or McIlvaine. How the sur- 
plus, if any, should be disposed of, is a question not raised 
by any assignment of error. Judgment reversed and cause 
remanded. 
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MoCALEB, use, &c. v. PRICE. 


1. A promise to pay a sum of money for the delivery of a valuable paper, to 
which the person in possession has no claim, but which belongs to another, 
cannot be enforced. Nor will it vary the case, that the note which was 
fiven for the production of the paper, was made payable to a third person. 


Writ of Error to the Circuit Court of Fayette. 


THis was asuit commenced by the plaintiff in error, before 
a justice of the peace, and removed by appeal to the circuit 
court. The cause of action is a promissory note, by which 
the defendant, on the 27th October, 1840, promised to pay 
to the plaintiff the sum of thirty-five dollars, on the 25th De- 
cember thereafter. From a bill of exceptions sealed at the 
plaintiff’s instance, on the trial in the circuit court, it ap- 
pears that a man named Spencer was in possession of a deed 
executed many years previously, by which the grand-father 
of the defendant’s wife gave her an estate in remainder in a 
slave, and the defendant proposed to pay him thirty-five dol- 
lars, to be secured by a promissory note, if he would deliver 
him the deed. Spencer being about to write the note, asked 
the defendant, if he would make it payable to the plaintiff ; 
to which the defendant assented, and made the note sued on 
by subscribing his mark, as he could not write. When the 
deed was executed, it was delivered to Mrs. Price’s father— 
her mother having an estate for her own life in the slave. 
How the deed was obtained by Spencer, was unknown to 
the parties interested in, or to whom it was delivered. The 
donor’s signature was torn off the deed, when the defendant 
received it from Spencer, but how or by whom, did not ap- 
pear. It was also shown that the defendant could not read, 
and that Spencer was an illegitimate son of the donor. Up- 
on this evidence, the charge of the court was adverse to the 
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plaintiff’s right to recover, a verdict was returned for the de- 
fendant, and judgment was rendered accordingly. 


B. W. Huntineron, for the plaintiff in error, cited 12 Ohio, 
354; 1 Bailey’s Rep. 355, 597; 32 Eng. Com. L. Rep. 39, 
294; 2Stewt. Rep. 479. 


P. Martin, for the defendant in error. 


COLLIER, C. J.—Ifa paper or other thing of value is lost, 
or even stolen, it is certainly competent for the party entitled 
to it, to undertake to pay a reward to any one who may find 
and return it. But such is not the case before us. Here, a 
party is in the possesion of a valuable paper, to which he has 
no claim, but to which another is entitled—and the fairness 
of the manner in which he acquired possession, is even ques- 
tionable. Under such circumstances, it cannot be endured 
that he shall stipulate for the payment of a sum of money as 
an inducement for its restoration to the proper custody. An 
enlightened morality, and the dictates of honesty denounce 
such acontract, and the law cannot lend its sanction to en- 
force it. Besides, if it were not thus obnoxious, it may be 
asked upon what consideration does the promise to pay, rest. 
The delivery of the deed to the defendant, or the donee of the 
interest for life, was nothing more than what duty enjoined, 
even if the possession had been fairly acquired. Spencer had 
no claim upon it, either legal or moral, for money, time, or 
labor expended in obtaining it, for the defendant; and he 
cannot be allowed to make a profit to himself. 

There is no proof that the payee gave Spencer any consi- 
deration for the note, or was aware that it was payable to 
him, until after it was made ; there does not appear to have 
been any conversation between himself and the defendant 
previous to the maturity ofthe note. In view of the circum- 
stances of the case, it cannot be intended that the plaintiff oc- 
cupies a position which places him above or beyond the de- 
fence relied on. If the plaintiff had, by an arrangement be- 
tween the parties, substituted the defendant for his debtor, 
instead of Spencer, then perhaps the defendant would be pre- 
cluded from setting up the fraud of Spencer, or the want of 
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a consideration ; but the proof is at fault upon this point. A 
promise by the defendant, after the maturity of the note would 
not avail any thing, as it would be gratuitous. [1 Ala. Rep. 
622.] The proof, however, does not show such a promise, 
but nothing more than a declaration by the defendant after 
the note became due, that he would take his own time to 
pay it. 

The facts then, establish the want of a consideration be- 
tween the defendant and Spencer, and there is nothing in the 
record to relieve the plaintiff from the influence to which in 
law they are entitled. The charges of the circuit court are 
perhaps obnoxious to criticism, but they are substantially cor- 
rect; consequently, the judgment is affirmed. 





THE BRANCH BANK AT DECATUR v. HAWKINS, 


ADMINISTRATOR. 


1. A promise by an administrator, after the expiration of eighteen months 
after the grant of letters of administration, to pay a debt which had not 
been presented to him, will not take it out of the statute of non-claim. 


Error to the Circuit Court of Lauderdale. 


Assumpsit by the plaintiff in error, on a promissory note of 
the defendant’s intestate. Plea of the statute of non-claim. 

Upon the trial, as appears from a bill of exceptions, the 
plaintiff having failed to make presentation of the claim as 
the law requires, introduced evidence of a promise by the de- 
fendant, after the expiration of the period, within which it 
should have been presented, and thereupon the court charged 
the jury, that if they believed from the evidence, that the de- 
fendant had promised to pay the debt to the plaintiff, after 
the expiration of eighteen months from the grant of letters of 
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administration, and before this suit was brought, although 
there had never been a presentation of the note to the de- 
fendant as administrator, the plaintiff was entitled to recover. 
To this charge the defendant excepted, and now assigns it as 
error. 


L. P. Waker, for plaintiff in error. 

1. The statute of non-claim knows no exceptions except 
those provided by itself—that is, that it shall not extend to 
persons underage, femes covert, insane or non compos mentis, 
to debts contracted out of the State, or to claims of heirs or 
legatees ; and saving these, it is a positive and complete bar. 
[Borland v. Darrington, 3 Porter, 9; Thrash v. Sumwalt, 5 
Ala. R. 14; McBroom v. Governor, 6 Porter, 32; Doe, ex 
dem. Duval’s Heirs, v. McLoskey, 1 Ala. R. 740-1-2-3, &c ; 
Brown, et al. v. Anderson, 13 Mass. R. 201; Scott v. Han- 
cock, et al. 13 Mass. R. 162; Emerson v. Thompson, 16 
Mass. R. 429; ‘Thompson v. Brown, et al. [d. 172; Dawes 
v. Shed, et al. 15 Mass. R. 7; Thompson v. Peter, 12 Whea- 
ton, 565. ] ; 

2. The object of the statute of non-claim was to enable 
those interested in the estate as distributees or legatees, to 
call on the personal representative at the end of eighteen 
months, to distribute it ; and as it enables the personal repre- 
sentative, at the expiration of that period, to distribute the 
estate with perfect security; so it likewise “confers the right 
on the distributee to insist that his portion shall not be les- 
sened by any admission of the personal representative.” [5 
Ala. R. 20; 3 Porter, 9; Boggs v. Br. B’k Mobile, 10 Ala. 
R. 974.] 

3. “It was designed to present a perfect bar for the benefit 
of creditors or distributees.”” [10 Ala. R. 974.] “A claim 
not presented within eighteen months after it accrues, or af- 
ter the grant of letters of administration, is forever barred.” 
[Jones’s Ex’rs v. Lightfoot, 10 Ala. R. 27.] “It is emphati- 
cally a statute of repose, and as any revival of the liability of 
the personal representative would necessarily impede the set- 
tlement of estates, such a revival is not permitted to arise out 
of his admission.” [5 Ala. R. 20.] ‘The claim must be 
presented, or it is barred.” [5 Ala. R. 591.] 
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A. The statute is one which the administrator is bound to 


plead, or be personally liable. [6 Porter, 32; Gookin v. 
Sanborn, 3 N. H. Rep. 491. Vide further Burdett v. Drew, 
Ex’r, 8 Pick. 103; Evans v. Norris, 1 Ala. 511; Jones v. 
Pharr, 3 Ala. 283; Bank of Ala. v. Gibson’s Adm’r, 6 Ala. 
814; Tarttv. Travis, 8 Ala. 574.] 

5. The analogy of the statute of limitations, even granting 
that an administrator’s promise will take a case out of that 
statute, avails nothing. The law in that case provides that 
the promise takes the case out of the operation of the statute, 
but here it provides that presentation shall. And if a pro- 
mise can defeat the statute of non-claim, by parity of reason, 
a presentation should defeat the statute of limitations. 

6. But the promise of an administrator will not take a case 
out of the statute of limitations. [Doe, ex dem. Duval’s 
Heirs, v. McLoskey, 1 Ala. 741; 1 Smith’s L. C., Hare & 
Wallace’s Notes, 436-7-8 ; Thompson v. Peter, 12 Wheaton, 
565.] In the notes to Smith’s L. C. supra, the rationale of 
the doctrine is very-ably investigated, and the reasoning is 
conclusive to show that the promise of an administrator will 
not take a case out of the statute. See also the cases from 
Pennsylvania and Connecticut, there referred to. See also8 
Ala. 353, the reasoning of which is entirely consistent with 
9 Ala. 502. 

7. But there was no liability upon Which to rest the pro- 
mise. The presentation of the claim to the administrator 
being a pre-requisite, essential to revive the debt, which, af- 
ter the death of the testator, was in abeyance until the credi- 
tor had done that which by the law he was bound to do. 


Noor and Kennepy, for defendants in error. 

The only point in this case is, whether an administrator, 
by a promise to pay a debt barred by the statute of non-claim, 
can revive the debt so as to bind the estate which he repre- 
sents. 

That an express promise to pay a debt within the time pre- 
scribed by the statute, will remove the bar of the statutes of 
limitation. [See 2 Will. on Ex. 1384; Tullock v. Dunn, 
Ryan § M. 417; Hall, Wicks §* Co. v. Darrington, 9 Ala. 
502; Atkins v. Ludgold, 2 Barn. & Cress. 12; Newhouse & 
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Co. v. Redwood, adm’r, 7 Ala. 598; Lucas v. Thorington, 5 
Ala. 504; St. Johns v. Garrow, 4 Porter, 223; Crawford, et 
al. v. Childress, ex’r, 1 Ala. (N. 8.) 488. ] 

A promise by one of two administrators or executors, to 
pay a debt barred by the statute of limitations, binds the oth- 
er. [6 Johns. 277; Head v. Manning, 5 J. J. Marsh. 225; 2 
U. 8S. Dig. 385, § 582.] 

Under plea of statute of limitations, defendant admitted the 
debt to be just, but said he did not think that his intestate 
intended he should pay it. Such evidence should be sub- 
mitted toa jury as evidence of a new promise. [Bushnell v. 
Roby, 3 N. Hamp. 467; U. 8S. D. sup. 385. | 

An admission of inde. iedness by one of several adminis- 
trators, will not entitle plaintiff to recover; but such evi- 
dence is proper asa link in the chain of evidence, and which, 
if not made by all, will be properly excluded by the court 
from the jury. [Forsyth v. Ganson, 5 Wend. 558; 2 U. S. 
Dig. 381, $ 484, p. 382, § 505; see also McIntire v. Morris, 
14 Wend. 90, as to powers of administrator to bind estate by 
admissions. ] 

It has been frequently decided, that an acknowledgment 
of a debt, barred by the statute of limitations, takes the case 
out of that statute, and revives the original cause of action. 
[3 Con’d U. 8S. Rep. 122; Clementson v. Williams, 8 Cranch, 
72; Morrison v. Bell, 1 Peters, 351. ] 

The doctrine that a promise by one of two or more admin- 
istrators will take a case out of the statute of limitations, as 
laid down above, is expressly overruled in Forsyth v. Gan- 
son, 5 Wend. 558, and also in Caruthers & Kinkle v. Mardis, 
adm’r, 3 Ala. R. 599.] This only goes to sustain the doc- 
trine, that the promise must be made by all, to bind the es- 
tate ; and it fullows necessarily, that a promise by a sole ad- 
ministrator will bar the act. 

An acknowledgment within six years, by the executor or 
administrator of the debtor, that the debt is undischarged, 
will take it out of the statute of limitations, whether the cre- 
ditor be living or not at the time of the acknowledgment. 
{Minot’s Mass. Dig. 459, § 5; Baxter v. Penniman, 8 Mass. 
R. 1383; Emerson v. Thompson, 16 Id. 428.] 

An acknowledgment made to a stranger, in the absence of 
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the plaintiff, will take a demand out of the statute. [Minot 
sup. § 14; Whitney v. Bigelow, 4 Pick. 110.] 

A promise within six years, by the guardian of a spend- 
thrift, to pay a debt due to the ward, will take the case out 
of the statute of limitations. [Manson v. Felton, 13 Pick. 
206 ; Minot’s Dig. 460, $ 18.] 

In the case of Duval’s Heirs v. McCloskey, 1 Ala. 740-3-4, 
it is held, that the special, like general statute of limitations 
simply bars the remedy, but does not extinguish the debt. 

By a dictum, they say, that in neither case will a promise 
by an administrator, to pay the debt, revive the remedy. 
They also state that the statute of non-claim was made, more 
for the benefit of the administrator than the distributees. 
[Peck v. Bottsford, 7 Cowen’s Rep. 180; Thompson v. Pe- 
ter, 12 Wheat. 565; 4 C. U. S. R. 649.] 

This cause does not sustain the version given it by our 
supreme court, nor does it conflict with the general doctrine 
of the binding efficacy of an express promise in 2 Will. on 
Ex. 1384. 

As to presentation—The legislature clearly intended that 
the administrator should be furnished with such vouchers, or 
reasonable evidence as might induce a belief that the claim 
was just. [Bigger’s Adm’r v. Hutchings, 2 Stewart, 448.] 
The mere exhibition of the account which the creditor 
claims, is quite sufficient. [Mardis’ Adm’rs v. Shackleford, 4 
Ala. 503. ] 


ORMOND, J.—The decision of the court below, is at- 
tempted to be sustained in this court, on the supposed analo- 
gy between the statute of non claim, and the general statute 
of limitations. It is true, that the former is, in effect, a sta- 
tute of limitations, as the omission to make presentation of 
claims, as required by law, in the language of the act, forev- 
er bars their recovery ; but it by no means follows, that the 
analogy is complete. ‘'T’o prevent the bar of the statute of 
non-ciaim, the law requires an act to be done by the creditor, 
for which the promise of the administrator to pay the debt, 
cannot be an equivalent. Notwithstanding the general sta- 
tute of limitations may have run against a debt, the debt still 
continues, and consequently the moral obligation to pay it 
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still exists, which will be a sufficient consideration for a pro- 
mise to pay it. Not so with the statute of non-claim. The 











omission to do the act prescribed by the statute, extinguishes 
the liability of the estate for its payment. It is forever barred, 
and by necessary consequence, the promise of the adminis- 
trator cannot revive it against the estate, for the benefit of 
which, and not of the administrator, the act was passed. 

The received doctrine of this court, that an administrator, 
may bind the assets of the estate he represents, by a promise 
to pay adebt barred by the general statute of limitations, 
does not conflict with the view here taken. The adminis- 
trater represents the intestate, and there is therefore nothing 
incongruous in permitting him to do what the intestate might 
have done had he lived, and which indeed, it might be the 
interest of the estate should be done, to prevent unnecessary 
litigation. But the statute of non-claim has no reference 
whatever to the moral obligation of payment. It does not 
refer itself to the administrator, as the organ appointed by 
law, to fulfil the duties left unperformed by the deceased ; 
but has reference to the estate, and its speedy settlement. It 
prescribes a rule by which he is to be governed for the ac- 
complishment of this object, and declares that all debts not 
presented to him, within the prescribed period, shall be ex- 
tinguished. 

Judgment reversed, and cause remanded. 





McCORD v. BOYD, er at., use, &e. 


1. The clerk’s fees for making out the transcript upon a writ of error to the 
supreme court, are not taxed as part of the costs of the supreme court, but 
should be taxed as costs accruing upon the judgment in the primary court. 
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Error to the County Court of Lowndes. 


Tis was an action of debt at the suit of the defendants 
on a bond executed by the plaintiff, and Abram Borland, 
on the 16th April, 1844, in the penal sum of four thousand 
dollars, for the prosecution of a writ of error, by which the 
record and proceedings of a cause in chancery were returned 
to this court for revision. The declaration is on the penalty 
of the bond, without noticing the condition. 

The defendant craved oyer of the bond and condition, set 
them out 72 extenso, and pleaded that his principal, Borland, 
had well and truly observed, performed, fulfilled and kept all 
and singular, the articles, clauses, payments and agreements 
specified in the condition, according to their tenor and effect, 
true intent and meaning, &c. ‘To this the plaintiff replied, that 
Borland did sue out and prosecute the writ of error, and the 
supreme court did adjudge that the decree in the chancery 
cause be aflirmed against him, and that the plaintiff in this 
suit recover of the defendant and his principal, Borland, the 
costs of the supreme court upon the writ of error, amounting 
to the sum of $200; ofall which the defendant had notice. 
Yet the defendant, or Borland, although often requested to 
pay these costs, have hitherto refused to pay the same, by 
reason whereof the obligation of their bond is forfeited, &e. 
The defendant rejoined, alledging the payment of all the costs 
of the supreme court, and the judgment which was rendered 
by that court. On the issue thus made, the cause was sub- 
mitted to a jury, who returned a verdict in favor of the plain- 
tiff, for $72, and judgment was thereon rendered. 

From a bill of exceptions sealed at the defendant’s in- 
stance, it appears that the beneficial plaintiff is the register 
of the court of chancery sitting in Lowndes, that he had ta- 
ken the bond in suit, issued the writ of error and citation to 
the defendant in error; that he made out and delivered with 
these, a transcript of the record to Borland. All which were 
duly filed in the supreme court, and the decree of the court 
of chancery affirmed. It was also proved, that the legal char- 
ges of the register for making out the transcript, was $72, 
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which had not been taxed or paid. The defendant objected 
to all this evidence, but his objection was overruled, and the 
same was allowed to go to the jury. 

It was further shown, that Borland, (who was now dead, ) 
paid all the costs taxed by the supreme court, which includ- 
ed all that are usually charged in cases of this kind. But 
the register had not been paid for making out the transcript 
for Borland ; nor were his fees for this service included in 
the bills of costs in the supreme or chancery courts—every 
other demand for costs had been fully satisfied. 

The court charged the jury, that the plaintiffs were enti- 
tled to recover of the defendant whatever it was worth to 
make out the transcript for the supreme court. The ques- 
tions arising upon the admission of the evidence, and the 
charge to the jury, are duly reserved, and now presented for 
revision. 


J. M. Bouine, for the plaintiff in error, cited 4 Pick. Rep. 
465; 11 Id. 143; 2 Tidd’s Prac. 1215; 1 Barb. Ch. Prac. 
347, et seq. 


N. Cook, for the defendants in error, cited 1 Stew. Rep. 
10; 2 Id. 509: 2 Port. Rep. 193; Clay’s Dig. 285, § 4; 
308, §§ 11,13; 306,§ 1; 307, $6; 309, §§ 19,21; 310, $$ 
22, 26. 


COLLIER, C. J.—It is provided by the act of 1820, that 
no judgment shall be suspended, unless the party applying 
for the writ of error, shall execute a bond with sufficient se- 
curity to the adverse party, to be approved by the clerk, con- 
ditioned for prosecuting the writ of error to effect, and to pay 
and satisfy the judgment which shall be rendered in the 
cause by the supreme court. ([Clay’s Dig. 307, $ 6.] The 
condition of the bond in the case before us, is in strict con- 
formity to this enactment, and stipulates that the plaintiff in 
error shall prosecute his writ of error to effect, or if unsuc- 
cessful, that he will satisfy the judgment of the appellate 
court. An aflirmance of the decree of the court of chancery, 
obliged the party against whom it was rendered, to pay the 
costs of that court, as well as those properly taxable here. 
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The same statute also enacts, that it shall be the duty of 
the clerk of the inferior court, in which the judgment or de- 
cree complained of is rendered, to issue a writ of error, with 
a citation, &c.; these, together with the transcript of the re- 
cord in the cause, shall be delivered to the party applying 
for the writ of error, or his attorney, to be returned to the 
first day of the next term of the supreme court. ([Clay’s Dig. 
§ 13.] 

By the act of 1822, it is enacted, that when the supreme 
court shall affirm or reverse the judgment of an inferior court, 
it may give judgment and award execution against the un- 
successful party for the costs incurred in the supreme court, 
§c. [Clay’s Dig. 309, 310, $21, 22.] Previous to the pas- 
sage of this statute, the court from which an appeal or writ of 
error was sued out, upon an aflirmance or reversal of its judg- 
ment, issued an execution as well for the costs of the supreme 
court, as for every other matter recovered by either party. 
It was then the practice of the clerks of the primary courts, 
to tax in the bill of costs, the charges for issuing a writ of 
error, and citation, and making out the transcript, or any 
other service necessary to bring the cause before the supreme 
court; and to issue an execution for its collection against the 
party liable. This continues to be the practice in many, and 
we think most of the subordinate courts, and this court nev- 
er has taxed these items as costs here incurred. If they were 
collected under an execution issued by the clerk of the su- 
preme court, he would hold the amount for the benefit of the 
clerk from which the cause was sent up. The practice then, 
to which we have referred is altogether most convenient, 
and makes the clerk entitled to the money, the receiver of 
his own fees from the collecting officer. "This practical con- 
struction of the statutes in question, furnishes a very potent 
reason for maintaining that it indicates the true rule on the 
subject. It may be added, that the services of the clerk of 
this court commence with docketing the cause, while the 
clerk of the inferior court initiates the proceeding, by issuing 
the writ of error and citation, and if the plaintiff in error de- 
sires it, he furnishes him the transcript. Perhaps it may be 
objected, that this service is all rendered after the judgment 
in the primary court, and therefore cannot be taxed under its 
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authority. To this it may be answered, that the judgment 
of this court, when (as in this case) it makes a definitive dis- 
position of the cause, is, that the successful party recover the 
costs of the court below. Under such a judgment, there 
can be no objection to taxing costs accruing after the cause 
was there disposed of ; and we incline to think, that the 
practice upon this point should be followed, without refer- 
ence to the form of the judgment here. 

It follows from what has been said, that the judgment 
must be reversed. 


MOORE v. THE STATE. 


1. The dying declaration of one deceased, made under the belief of impend- 
ing death, is competent proof to go to the jury, either to show who is the 
guilty agent, or disclose the circumstances under which the crime was 
committed. 

2. These declarations may be given in evidence, as well to acquit, as to con- 
vict the prisoner. 

3. The dying declaration of a husband, is competent evidence against the 
wife, to show her guilt. 

4. When these declarations are inconsistent with each other, it is the duty 
of the jury to weigh them, and to determine which, or whether either is to 
be believed ; and if the charge of the court takes this duty from them, or 
if the court undertakes to determine these questions for the jury, it is error. 


Error to the Circuit Court of Tallapoosa. 


Tue plaintiff in error, was indicted and convicted, in the 
circuit court of Tallapoosa county, for the murder of her hus- 
band. In the course of the trial, a bill of exceptions was ta- 
ken, and the cause brought to this court by writ of error. 

The bill of exceptions discloses the following facts. The 
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wounds of which the deceased died, appeared to be given 
with the edge of an axe ; one of them was on the front of the 
head, on the left side, and in length about the width of an 
axe ; that it cut through the scull into the brain. His phy- 
sician reached him within thirty-six or forty hours after the 
wound was inflicted ; he was breathing, but insensible. The 
wound was dressed, and the deceased appeared to revive. He 
was asked if he felt better, to which he replied no. These 
facts were deposed to by the physician, who also stated that 
he thought him in his right mind, but said that a man whose 
brain had been injured, as his had, might speak rationally one 
moment, and be entirely out of his mind the next. 

The State then offered a witness, to prove, that on the 
evening of the same day he took some nourishment to the de- 
ceased, and requested him to eat, stating that if he would, 
he would get well. ‘The deceased shook his head, and said 
no. The witness then said to him, “do you know that Mrs. 
Moore done it?” ‘The deceased answered “oh yes, well 
enough—well enough.” ‘T'o this evidence, the prisoner ob- 
jected, but the objection was overruled. The deceased liv- 
ed some four or five days after the foregoing declaration was 
made ; and another witness testified, that some days after the 
above declaration was made, the deceased stated, that Mrs. 
Moore “ did not do it.” . 

The court charged the jury, that the dying declarations of 
the deceased, owing to the condition of his mind, at the time 
they were made, should not be regarded by them, as he spoke 
but litttle, and in detached sentences. At any rate, that 
what one witness stated, was neutralized by what was stat- 
ed by the other, if they were of equal credibility, and that 
they should not operate against the accused. ‘To which 
charge the prisoner excepted; and the bill of exceptions, 
with the matters therein contained, are here assigned for 
error. 


L. E. Parsons, for the plaintiff in error, insisted, that the 
declarations of the deceased were not properly admitted. 
Ist. Because there was not sufficient evidence that the de- 
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ceased was impressed with the belief of death, at the time 
they were made. 

2d. That the relation of husband and wife, existing be- 
tween the deceased and accused, his dying declaration could 
not become evidence against her. 

3d. That the court erred in the charge given to the jury. 





Nook, contra. 


DARGAN, J.—It is well settled, that in the trial of cases for 
homicide, the declarations of the deceased, made under the 
belief that his end is near, are admissable, not only to desig- 
nate the party who committed the crime, but also to detail 
the circumstances under which it was done. But these de- 
clarations must be made when the belief of death is present 
to the mind of the declarant, and when he believes there is no 
hope of recovery, but that he must die of the wounds or in- 
jury received. Declarations made under such circumstances, 
are considered as made under circumstances equally solemn, 
as if made under the obligations of an oath, and are admissi- 
ble. But it is the duty of the court to determine, in the first 
place, upon the admissibility of such declarations, and then it 
is for the jury to determine upon the weight, or credibility of 
them. [1 Greenl. Ev. 190.} 

The facts disclosed by the record, in this cause, must satis- 
fy any mind that the declarations were made at a time when 
the deceased was without hope of life, on earth, and under the 
belief of impending death. ‘There was no error, therefore, 
in permitting the declarations to go to the jury. 

But it is objected, that the relation of husband and wife, ex- 
isting at the time, between the accused and the deceased, ren- 
dered the declarations incompetent proof. This is not the 
law. One of the first cases in which the question arose, upon 
the admissibility of dying declarations, was that of Wood- 
cock, and the deceased was his wife. Her declarations were 
received as evidence. [2 Stark. Ev. 458.] And it is well 
settled, that a wife may be a witness in a criminal proceed- 
ing, against her husband, for injuries done to her person ; 
and there is no reason whatever, why ahusband should not 
be a competent witness against his wife, for injuries done 
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him. But in the charge of the court, as given, there iserror. It 
must be borne in mind, that the evidence showed, that the de- 
ceased might be rational at one moment—insane, or irrational 
at another. On one day he said, in answer to the question, ‘‘do 
you know that Mrs. Moore did it?” “oh yes, well enough, well 
enough.”’ Atasubsequent day it was testified, that he said, 
she “did not doit.” It may be fairly inferred, that at one time 
he accused her as the guilty agent, and ata subsequent time, 
acquitted her of guilt. 

We.conceive the rule to be, that the dying declarations of 
the deceased may be given in evidence, as well to acquit, as 
to convict the accused, and they are not limited, as evidence 
in favor of the State alone. [See 1 Greenl. Ev. 190; Rex v. 
Scaife, 1 Mood. & R. 551.] 

Here the declarations of the deceased were inconsistent 
with each other. ‘There was then a direct conflict of testi- 
mony. It was the province of the jury to weigh the testi- 
mony, to reconcile it if they could, and if it could not be, 
then to determine which to believe. The declarations of the 
deceased, if made, as stated in the bill of exceptions, were in 
direct conflict with each other, and it was the duty of the ju- 
ry to determine which declaration was true, or to which they 
gave credit as true. The charge of the court took from them 
this duty, and determined that the contradictory declarations 
of the deceased, neutralized each other. Whether they did 
or not, or whether either, or which one was true, was by law, 
the duty of the jury to determine—not that of the court; and 
for this error, the cause is reversed, and remanded, that the 
prisoner may be again tried, unless, in the mean time, she be 
discharged by due course of law. 
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. The principal is not a competent witness for the agent, in a suit brought 
by him against an attorney, for the recovery of a debt due the principal, 
which the agent had placed in the attorney’s hands for collection; as the 
record would be evidence for the principal, of the amount recovered, in a 
suit by him against the agent. 

2. When money is collected by an agent, for persons who are themselves 

agents, he may discharge himself, either by paying it over to those from 

whom he received the claim, or to the true owner; but cannot discharge 
himself, by paying it to the payee of the note, he not being in fact the 
true owner, and the note not having been received by him from the payee. 


Error to the County Court of Tuscaloosa. 


Tis was an action of assumpsit by the plaintiffs in error, 
against the defendants in error, and was here at a previous 
term of this court. [10 Ala. 142.] The facts as they now 
appear, are, that the defendants in error, as attorneys at law, 
received from the plaintiffs a note for collection on Lamkin, 
Gilkey & Co. for $146 26, payable to the order of Jeremiah 
Boyd, and indorsed in blank by him. The money was col- 
lected by Peck & Clark, and transmitted to Boyd, they sup- 
posing him to be the person entitled to receive it. 

The plaintiffs offered the deposition of one Trevor, to 
prove, that the note was his property, and that he placed it 
in the hands of the plaintiffs for collection. The witness 
stated, that he did not consider he had any interest in the 
suit, as he held the plaintiffs accountable for it. On motion 
of the defendants, the court excluded this testimony, and the 
plaintiffs excepted. 

The defendants then proved, that it was common, when 
notes were sent here for collection, for the owner to indorse 
them in blank, before sending them, and that when so in- 
dorsed, they paid the money to the last indorser, if sent by 
him. ‘There was no evidence whatever, that the defendants 
had any knowledge, that the note did not in fact belong to 
the payee, until after they had paid him the money. 
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The plaintiffs then moved the court to charge the jury, 
that upon the evidence, they must find for the plaintiffs. 
This charge the court refused to give, and charged the jury, 
that if they believed the evidence, they must find for the de- 
fendants. 

To this the plaintiffs excepted, and now assign these mat- 
ters for error. 


Peters, for plaintifis in error. 

The plaintiffs made out their case when they read the re- 
ceipt of Peck & Clark, and proved the collection of the mo- 
ney. The evidence is the same asin the former case. The 
evidence is sufficient to authorize a recovery without Trevor’s 
deposition. ‘Trevor has no interest, as he swears; his claim 
is good against Wallace and Lewis; he asserts it, and never 
has abandoned it. This record would not be evidence 
in a suit between T'revor and Wallace & Lewis; if it was 
read, it would prove nothing; the evidence in the latter 
case, if one was brought, is in pais—this record does not 
furnish it. 

The court erred in charging, that the verdict must be for 
defendants; in refusing to let the jury determine whether 
evidence enough to make out plaintiffs’ case existed without 
Trevor’s deposition, which had been excluded. 

Trevor’s claim against Wallace & Lewis does not depend 
on the result of this suit ; if decided against Wallace & Lewis, 
that does not affect Trevor’s claim on them. 

The ease should be reversed, because the court decided the 
effect of the evidence, and not leaving it to the jury. The 
former decision covers this case. [10 Ala. 142.] 


Peck, contra. 

1. The deposition of Trevor being excluded, the evidence 
showed the note upon which the defendants had collected the 
money belonged to Boyd the payee, and consequently his re- 
ceipt of the money is a good defence, on the authority of this 
case when here before. 

2. The deposition was properly rejected. Waiving, for 
the present, the objection to the competency, a large part of 
the deposition is irrelevant, and, being offered as an entire 
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piece of evidence, the court was not bound to separate the 
relevant from the irrelevant matter, and therefore no error 
was committed in excluding the whole. Evidence will be 
rejected as well for its irrelevancy as for its incompetency. 
{Walker v. Leighton, 11 Mass. Rep. 140, 142.] The depo- 
sition was argumentative, and therefore well calculated to 
make an improper impression upon the jury. 

3. The. deposition was properly rejected for the incompe- 
tency of the witness—1. Because, a verdict for the plaintiffs 
would be evidence for the witness in a subsequent suit by 
him against the plaintiffs. [1 Phil. Ev. by Cow. & Hill, 55, 
56; 1 Greenleaf Ev. p. 564, § 527, 390, 394-5-6.] 2. The 
deposition itself would be evidence in such suit for the wit- 
ness against the plaintiffs; being offered by them in this case 
on their behalf, they thereby admit its truth ; it would there- 
fore be evidence against them, on the principle of an admis- 
sion. [1 Greenl. Ev. 226-7, § 194.] 


ORMOND, J.—We will first consider the competency of 
Trevor as a witness for the plaintiffs. The opinion of the 
witness, that he had no interest in the question, because he 
held the plaintiffs responsible to him, will not render him 
competent, if in fact he was interested. It is insisted that he 
had an interest, because the verdict, and judgment, would be 
evidence for him, in an action bythe witness against the 
plaintiffs, and that is our opinion. It is admitted, and also 
established by the evidence of Trevor, that the plaintiffs are 
suing for this money as the agents of 'T'revor, it having been 
sent by him, to them for collection. If they recover in this 
action, it will be money in their hands belonging to him, and 
the recovery in this case, will be conclusive on them, upon 
the additional proof being made that the recovery was had 
by them as his agent, which would in fact be only proving 
the subject matter of the suit. ‘That the record may be thus 
explained, by parol proof, is established by the decisions of 
this court, and of other courts of the highest authority. 
{Parker v. Thompson, 3 Pickering, 429; Kilheffer v. Herr, 
17 S. & R. 319; Cist v. Zeigler, 16 Id. 282; Seddon v. Tu- 
top, 6 D. & E. 607; 9 Porter, 397; 6 Ala. 27.] 

In Green v. The New River Co. 4 D. & E. 589, an action 
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was brought for an injury caused by the negligence of one of 
the defendant’s servants, and evidence being offered of the 
fact of the negligence, the defendant proposed to call the 
servant to whom the neglect was attributed, to prove that 
there was no negligence, and it was held that he was an in- 
competent witness, because the verdict rendered against his 
employer, would be conclusive in an action against him by 
the master, as to the quantum of damage, though not as to 
the fact of the injury. That appears to be the precise pre- 
dicament of thiscase. In an action by Trevor, against the 
plaintiffs, upen proving that they were his agents in the col- 
lection of this money, the verdict and judgment would be 

conclusive of the amount in their hands belonging to him. 

But the court, in its charge to the jury upon the evidence, 
erred. When the case was here previously, we held, that 
although the plaintiffs were the agents merely of Trevor, yet 
the defendants, by executing their receipts to them, and pro- 
mising to collect the money for them, had become their 
agents, and that they could maintain this action in their own 
names, unless the true owner had asserted his right to the 
money, and intercepted it in the hands of the defendants. 
To exonerate themselves, then, from lability, they must 
show, that they have paid the money to the true owner. The 
money was paid to Boyd, who was the payee of the note, 
and who has indorsed it in blank, but the evidence afforded 
by the letters which were introduced, establishes conclusive- 
ly, that Boyd had no right to the money, but that it belonged 
to Trevor, to whom Boyd had indorsed it. 

There was evidence, that it was the custom, when foreign 
notes were sent here for collection, for the owner to indorse 
them in blank, and that when so received, it was customary 
when the money was collected, to transmit it to the last in- 
dorser. However competent such evidence might be, to es- 
tablish a prima facie case of ownership, it can avail nothing 
here: First, because it is Shown that Boyd was not the 
owner, and had no right to the money. Secondly, because 
the defendants did not receive the note from Boyd, and there- 
fore had noright to presume that he was the owner, merely 
because his name was on the paper as an indorser. The 
plaintiffs were their principals, and they can only excuse 
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themselves from accounting to them, by showing they have 


paid the money to the true owner. 
The court therefore erred, both in the charge given, and 
the one refused. Judgment reversed, and cause remanded. 


BANK OF THE STATE OF ALABAMA v. COMEGYS, 


ET ALS. 


i. In asuit by the bank, against the cashier on his bond, to recover damages, 
because he had failed to protest a bill of exchange, left with the bank for 
collection, it was proved that it was the duty of the cashier to attend to 
this department. It was also proved, that a resolution was introduced by 
a director, and passed, requiring the cashier so to arrange the duties of the 
various officers of the bank, as to give to Mr. Ball, (an officer of the bank,) 
the necessary assistance in his department. Under this resolution, a writ- 
ten memorandum of the various duties of each officer was drawn up and 
signed by all the officers, except two, by which Mr. Saunders, the second 
book-keeper, was charged with the duty of attending to the collecting re- 
gister, and proceeded to discharge, and did discharge, that duty, until after 
the default complained of. This memorandum, agreed on by the officers 
of the bank, was by Comegys, laid on the table of the board of directors, 
when in session, but it was not proved that it was read, or acted on by the 
board: Held, that it was a reasonable inference, that the board of direct- 
ors assented to, and approved of this arrangement of the officers of the 
bank—that as they did not dissent from it, they must be considered as ac- 
quiescing in the arrangement so made. 


Writ of Error to the Circuit Court of Tuscalaosa. 


Tue plaintiffs in error brought an action of debt against 
the defendants, in the circuit court of Tuscaloosa county, 
and declared on a bond by them executed, and conditioned, 
that if Edward F. Comegys, one of the defendants, should 
perform all the duties required of him as cashier of said bank, 
then said bond to be void, otherwise to remain in full foree; 
and then by way of breach of condition, set forth that certain 
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bills of exchange were deposited with said bank for collec- 
tion ; that they were not protested at maturity, whereby the 
bank was charged with the payment of them, and that it was 
the duty of said Comegys to attend to the collection of them, 
and to have them protested for non-payment, if not paid at 
maturity. Issues being joined, the cause was submitted to a 
jury, and on the trial a bill of exceptions was taken, which 
presents the following facts. The plaintiffs in error intro- 
duced a resolution of the board of directors, passed in the 
year 1828, whereby it was made the duty of the cashier of said 
bank to attend to the collection of bills aud notes placed in 
said bank for collection ; and also proved, that the predeces- 
sors of Comegys, in the office of cashier, attended to the col- 
lection of bills and notes, left with the bank, and handed 
them out to a notary for protest, if not paid. The defend- 
ants in error proved, that Comegys was elected cashier in the 
year 1836, and continued in office until 1840, and then read 
a resolution in the following words, passed 16th August, 
1837 : 

Resolved, that the cashier be required to regulate the du- 
ties of the officers of the bank, so as to render Mr. Ball, the 
necessary assistance in his department. 

The defendants then introduced a memorandum in writ- 
ing, made shortly after the adoption of the resolution 
of the 16th August, 1837, which was signed by the 
eashier, and all the other officers of the bank, except the 
teller and one clerk ; which paper, or memorandum, con- 
tained a specification of the duties of the respective officers 
of the bank ; and by the terms thereof, it was made the duty 
of the second book-keeper, to receive all bills and notes hand- 
ed said bank for collection, and to file them away, after cal- 
culating the time when they may fall due ; to the admission 
of which memorandum, the plaintiff objected, but the objec- 
tion was overruled. 

The defendant then offered a witness, who was a director 
of said bank, who stated, that he had offered the resolution 
of the 16th August, 1837, and soon after, he went into the 
bank, and inquired if the matter of difficulty had been arrang- 
ed, he was answered, that it was reduced to writing—short- 
ly afterwards. Comegys came into the directors’ room, and 
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the witness thinks the board was in session, and laid a paper 
on the table, and said, there was the arrangement made with 
the clerks of the bank, but thinks the paper was not read or 
acted on. Another director proved the same facts, with the 
addition, that he picked up the paper to examine if his son- 
in-law, who was a clerk in said bank, had signed it. An- 
other director stated he saw the paper on the table, but it was 
not acted on. ‘The defendant also proved, that subsequent 
to this agreement, or regulation of the duties of the officers of 
the bank, one Saunders, 2d book-keeper, discharged the duties 
assigned him up to the time, and after the default complain- 
ed of wasmade. ‘That at the time of receiving said bills of 
exchange, Comegys handed them to Saunders to register 
them, to note the time when they felldue. That said Saun- 
ders noted them on the books, as falling due on the first and 
fourth of February, when they fell due the first and fourth of 
January. It was also shown, that Saunders was a notary 
public, and usually acted as the notary of the bank. That 
after the bills were registered, they were placed in pigeon 
holes, kept for the purpose, and that it was the habit of said 
Saunders, to examine these pigeon holes every day, and to 
protest such paper as was not paid. Said Saunders also stat- 
ed, that he‘had no doubt, that he would have protested said 
bills, but for the mistake in registering them. The plaintiff 
then proved, that Mr. Hawn, the successor in office of the 
defendant, attended himself to the registering of paper for 
collection, and of handing it out for protest. That this was 
the course Comegys pursued, before the agreement, but 
Saunders stated, that he sometimes attended tothis for Come- 
gys before the agreement, as well as after, but that he always 
considered he was acting gratuitously, for the benefit of 
Comegys. 

It was shown that Saunders was a competent officer, and 
well qualified to discharge the duty assigned to -him by said 
agreement. 

On this evidence, the defendant requested the court to 
charge the jury, that if said Comegys laid said paper on the 
table of the said directors, whilst they were in session, and 
informed them, that it contained the assignment of the duties 
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of the officers of the bank, under the resolution of August 
16th, 1837, and the board of directors did not object to the 
same, nor give notice that they did not assent to the same, 
and the officers of the bank afterwards discharged the duties 
assigned them by said agreement, that it was a ratification 
by the bank of said assignment of duties—which charge the 
court gave. The plaintiff’s counsel moved the court to in- 
struct the jury, that under the resolution of August, 1837, 
Comegys had no authority to make the agreement, or to shift 
off from himself any legal responsibility ; which charge was 
refused, and the court charged, that if Comegys presented 
said agreement to the board of directors, and they did not 
object to it, or give notice of their dissent to it, to Comegys, 
then the bank would be considered as acquiescing in the 
same, and would bind the plaintiff. The plaintiff also re- 
quested the court to charge the jury, that they must be sat- 
isfied, that the agreement was read to the board of directors, 
or its contents known to them, or they could not be held to 
have acquiesced in the same; which was refused, and the 
court charged, that if Comegys laid the same before them, 
and informed them that it contained the assignment of duties 
under said resolution, the board would be considered as ac- 
quiescing in the same, unless they informed Comegys of 
their dissent. 

A verdict was returned for the defendants, and judgment 
being rendered thereon, the plaintiff assigns for error the 
charges of the court as given, and the refusal to charge as 
requested. 


P. Martin and Noor, for plaintiff in error, made the fol- 
lowing points : 

1. It was the duty of Comegys to attend to the collecting 
register. 

2. That the bank never recognized the arrangement of 
duties, as prescribed in the written agreement, bet ween Come- 
gys and the officers of the bank. 

3. That the resolution of the 14th August, 1837, did: not 
authorize Comegys to relieve himself from any of his du- 
ties, or his responsibilities. 
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A. F. Hopxtns and E. W. Peck, for the defendant made 
the following points: 

1. That the directors had the power to prescribe the duties 
to each oflicer of the bank. 

2. That this power could be exercised by an agent. 

3. That under the resolution of the 16th August, the ar- 
rangement of the duties, as set forth by the written agree- 
ment, between the officers, under the evidence, was binding 
on the bank. 





DARGAN, J.—Whether the court erred in the charge giv- 
en, or in refusing to charge as requested by the plaintiff in 
error, depends on the question, whether it was the duty of 
Edward EF. Comegys, the cashier of the bank, at the time of 
the omission to have the bills protested, to attend to the col- 
lecting register, as it is called. ‘That is, was it his duty to 
receive the bills and notes left with the bank for collection, 
to register them in the books of the bank, to note the time 
they became due, and if not paid at maturity, to hand them 
to a notary to be protested. This was the duty of the cashier, 
as is fully shown, from 1828 up to the year 1837—on the 
16th of August, 1837, the board of directors passed a resolu- 
tion, requiring Edward F’. Comegys, the cashier, so to ar- 
range the various duties of the officers of the bank, as to give 
to Mr. Ball, the necessary assistance in his department. Un- 
der this resolution, a written memorandum of the various du- 
ties of each officer was drawn up, and signed by all the offi- 
cers except the teller, and one clerk ; and by this memoran- 
dum, or arrangement of the duties of the officers, Mr. Saun- 
ders, the second book-keeper, was charged with the duty of 
attending to the collecting register. This instrument, which 
particularly specifies the duties allotted to each officer, was 
laid on the table of the directors, whilst they were in session, 
by Comegys, and he then informed them that it contained 
the arrangement of the duties of the officers of the bank, un- 
der the resolution of the 16th of August. No dissent to this 
assignment of the duties of the officers was expressed by the 
board, nor by any director, and the officers went on to dis- 
charge their duties, in the manner set forth in this me- 
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morandum, until after the default happened—which is com- 
plained of. Under these circumstances, is it to be inferred 
that the board assented to this arrangement of the duties of 
the officers of the bank ¢ 

It iscertainly law, that the assent of a corporation may be 
presumed, to acts done for, and on their account. [9 Ala. R. 
513, 516; 6 Ala. R. 657; 2 Ib. 451.] So when an indi- 
vidual does an act, as the agent of a corporation, the agency 
may be shown by a corporate act, or inferred from the same 
evidence, that would justify the inference in the case of a 
natural person. [2 Ala. Rep. 451; 13 Peters, 519; 4B. & 
C. 575.] 

These autthorities establish, that the assent, or approval, of 


a corporation to acts done on its account, may be inferred, in 





the same manner, that the assent ofa natural person may be. 
This being the law, we can arrive at no other reasonable con- 
clusion, than that the board of directors assented to, and ap- 
proved of, this arrangement of the duties of the oflicers of 
the bank. The board of directors certainly possessed the 
power to arrange, or prescribe the duties each oflicer should 
perform, and this power could be exercised by an agent. 

The arrangement therefore, of the duties of the officers, as 
set forth in the memorandum, is the act of, and is binding on 
the bank ; consequently it was not the duty of Comegys, at 
the time the default happened, to attend to the protesting of 
the bills, and notes, left in bank for collection; therefore, 
the memorandum of the duties of the officers of the bank 
was properly admitted as evidence, and the court did not err 
in the charge given, nor in refusing to give the charges re- 
quested by the plaintiff in error. The judgment is conse- 
quently affirmed. 


Ys 
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WILSON v. SERGEANT. 


1. Money paid by mistake, by the administrator of an estate, to another ad- 
ministrator, may be recovered back, if demanded before paid out in the 
distribution of the assets of the estate. 

2. The law implies a promise to pay whenever one has money in his hands 
belonging ex another, which in equo et bono, he has not the right ta retain. 


Error to the Circuit Court of Franklin. 


Assumpsit by the defendant, against the plaintiff in error. 

Upou the trial, as appears from a bill of exceptions, Ser- 
geant, administrator of the estate of Edmund O'Reilly, paid 
to Wilson, adm’r de bonis non of the estate of P. O’Reilly, 
$2,296 87, in part discharge of a decree, which had been 
obtained in the orphans’ court of Franklin, in favor of the 
estate of the latter, against the estate of the former. Four 
days afterwards, Sergeant, ascertaining that he had not re- 
tained a sufficiency of the funds of the estate of E. O'Reilly, 
to pay his commissions, and the costs of court, applied to 
Wilson to pay him back the deficiency, viz: $601 91. Wil- 
son made objection, that he apprehended he would be held 
responsible by the legatees for the sum so received, but on 
the promise of Sergeant, that he should not suffer, agreed to 
pay it back, received the receipt which had been previonsly 
executed, and wrote another for the reduced amount ; but it 
being late in the evening, did not pay over the money, but 
remarked he would do it in the morning. The next morn- 
ing, he refused to pay it without a bond of indemnity, which 
Sergeant refused to give. Sergeant also proved by the re- 
cord of the orphans’ court, that the estate of E. O’Reilly was 
indebted to him about $180, in addition to the sum demand- 
ed to be paid back. 

The court charged the jury, that the plaintiff was liable to 
the defendant only to the amount of the assets which came 
to his hands, after paying all legal expences, and any excess 
which he paid the defendant beyond that, he was entitle4 to 
recover back, and that a promise to pay back such excess, 
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was a valid promise ; to which the defendant excepted. He 
then asked the court to charge, that if the estate of E. O’Reil- 
ly was indebted to the estate of P. O’Reilly, in the amount 
paid by the plaintiff, and the plaintiff paid the money out of 
the assetts of E. O’Reily’ estate, as the administrator, to the 
defendant, as the administrator of P. O’Reilly, then the plain- 
tiff cannot recover back the sum sued for as a part of the mo- 
ney so paid, notwithstanding the plaintiff may not have re- 
tained enough in his hands to pay his commissions, and the 
costs of administering ; and notwithstanding the defendant 
may have promised to pay it back, if he could be safe in so 
doing. Thischarge the court refused to give, and the de- 
fendant excepted. ‘This is the matter now assigned as error- 


Noor, for the plaintiff in error. 


W. Cooper, contra, cited Elliott v. Swartwout, 10 Peters, 
137; Bond v. Hoyt, 13 Id. 263 ; Cary v. Curtis, 3 How. (U. 
S.) 236; Yarbrough v. Wise, 5 Ala. 292. 


ORMOND, J.—The principle which governs this case, is 
the one involved in the case of Yarbrough v. Wise, 5 Ala. 
292—that money paid by mistake, to an agent, or stakehold- 
er, may be recovered back, if he is notified of the mistake, 
before he pays it over to his principal. ‘There is no pretence 
here that the money was paid out in the distribution of 
the assets, or in the payment of the debts of the estate, 
before the demand made by Sergeant, and upon the well es- 
tablished principles of law, he could not refuse to refund it. 

The charge moved for, assumes that if the money paid to 
the defendant, by the plaintiff, belonged to the estate of E. 
O’Reilly, it cannot be recovered back ; but it is clear the as- 
sets of the estate in the hands of the plaintiff, consisted of the 
amount which would be left, after paying the charges against 
it, and the settlement subsequently made by the plaintiff, 
with the orphans’ court, ascertains conclusively, the assets in 
his hands, subject to the payment of the debts. 

We may lay entirely out of view, the promise of the de- 
fendant, as the Inw implies a promise to pay, whenever one 
has money in his hands, belonging to another, which er equo, 
et bono, he has not the right to retain, and which on demand 
he refuses to pay to the right owner. Judgment affirmed. 
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CAPSHAW, er au. v. FENNELL. 


1, When a vendor, upon the sale of'a tract of land for a sum in gross, inno- 
cently represents it as contaizting 300 acres, when in fact it contains but 
282 acres, and the vendee sometiine afterwards accepts a deed from one 
in whom the legal title is vested, reciting that the tract contains but 282 
acres, after which the vendee executes his notes to the vendor for the pur- 
chase money unpaid, without objection; and there being evidence tend- 
ing to establish, that the locality was a leading inducement to the contract 
—the vendee cannot have compensation for the deficiency, as the infer- 
ence from the facts, is, that if the deficiency had been known at the time 
of the sale, the terms of the contract would not have been altered. 


Appeal from the Court of Chancery at Huntsville. 


Tue material allegations of the bill are, that complainant 
and defendant, on the 15th December, 1840, entered into the 
following contract: The said Preston Capshaw, promises to 
pay to James W. Fennell, $2,450, for which he has given 
his notes, half payable on the first of March, 1841, and the 
other half payable the first of March, 1842, for the tract of 
land on which said Fennell now lives, containing 300 acres, 
more or less, and the said Fennell hereby obligates himself, 
in the penal sum of $4,900, to make unto Capshaw, a good 
title to said land. ‘The bill also alledges, that previous 
to the sale, the said Fennell represented to the complainant, 
that the tract of land contained 300 acres, and attaches as an 
exhibit, a letter of the defendant, addressed to complainant, 
in which Fennell proposes to sell the land, and in this letter it 
is stated, that he owned 300 acres. The bill also alledges, that 
the complainant took possession of said land after the con- 
tract, and has paid the first note described in the contract, and 
the greater part of the second note, and on the 3d March, 
1843, executed a new note for $346, being the balance due 
on the second note, and to recover the residue, suit at law 
was brought by Femnell. against complainant. It is further 
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alledged, that the tract of land contained only 282 acres, and 
that this was known to Fennell at the time of entering into 
the contract, and of making the representation that it con- 
tained 300 acres. ‘That the tract of land originally contain- 
ed 304 acres, but that 22 acres were sold off, and detached 
from the tract before Fennell purchased it, and that the title 
deed, or bond for titles held by Fennell, showed the quanti- 
ty to be 282 acres. The bill admits that complainants ac- 
cepted adeed for the land, from one John Simmons, in whom 
was the legal title, which bears date the 22d March, 1842, 
and specifies the tract of land by metes and bounds, and 
states the quantity to be 504 acres, less 22 acres, particularly 
described, and previously scold to one Howell. The bill 
prays an injunction against the suit at law, for the recovery of 
the amount of the purchase money unpaid, and for compen- 
sation for the difference betweeen 300 and 282 acres—the 
actual amount conveyed to complainant. 

The answer admits the execution of the contract, and that 
the defendant represented to the complainant, that the tract 
of land contained 300 acres, but denies that he knew it con- 
tained less; or that he had in his possession any deed, or title 
bond that would show that fact; but states that he had no 
written title, or bond for title, and always believed that the 
tract of land contained 300 acres. Denies that the sale was 
by the acre, or that the precise quantity of land was the in- 
ducement to the contract ; and insists on the reception of the 
deed, from Simmons, without objection, as evidence thereof. 
There was some testimony taken toshow the quantity of the 


land. 


Houmpureys, for appellant. 

The vendee of land has a right to receive a title, so far as 
the vendor has title, and to demand compensation for such 
portion contracted to be sold, to which the vendor has no ti- 
tle’ [2 Bibb, 410; Jones v. Shackleford, Marshall, 494; 9 
Johns. 460, and many other cases. } 


Cuay, for the defendant, contended—1. That the contract 
of sale was not by the acre, but a contract for the tract of 
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land, for a gross sum, and that as there was no fraud in the 
contract, the bill was properly dismissed. 

2. That complainant having accepted the deed from Sim- 
mons, which showed the deficiency on its face, without ob- 
jection, he could not now seek compensation for such defi- 


ciency. 


DARGAN, J.—The contract in this case, was for the sale 
of a tract of land, containing 300 acres, more or less. The 
vendor represented to the vendee, that it contained 300 acres, 
when in fact it contained only 282 acres, but the sale was 
not expressly by the acre, but was for a gross sum, for the 
tract. ‘The contract of sale was entered into in December, 
1840, and a deed was made to the complainant by Simmons, 
in whom was the title, in March, 1842. The vendor never 
had any written title, and from the answer, and all the cir- 
cumstances brought to the notice of the court by the record, 
we believe that the representation was innocently made. 
The defendant purchased the tract, and paid for it, supposing 
it contained 300 acres, and there is no evidence whatever to 
show, that he discovered the mistake, at any time previous 
to the final consummation of the contract. 

Tne law is, that if the vendor makes false representations 
as to the quantity of land about to be sold, knowing them to 
be false, the vendee may have compensation for the deficien- 
cy. [2H.& Mun. 160; Sugden on Vend. 391; Minge v. 
Smith, 1 Ala. Rep. 415.] But here the representation was 
innocently made, under the belief that the tract of land con- 
tained 300 acres. This was a mere mistake, not a fraud. 
When there has been a mutual mistake as to the quantity of 
land sold, it is difficult to lay down any precise rule, that will 
always guide us in determining when compensation will, 
and when it will not be allowed ; but inasmuch as the com- 
plainant in this case, received the deed in March, 1842, and 
on the face of the deed, notice of the deficiency is fully giv- 
en, a year afterwards he renewed his note for the small bal- 
ance of the purchase money, without objection or claim for 
compensation, we believe, that if the true quantity had been 
known at the time of entering into the contract, to both par- 
ties, the terms of the contract would not have been altered 


~ 
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We arrive at this conclusion of fact, from the nature of the 


contract itself; from the conduct of the complainant in re- 
ceiving the deed, which gives notice of the deficiency on its 
face, without objection; then a year after, as stated, renew- 
ing his note for the balance of the purchase money, then 
saying nothing of the deficiency. Also, the exhibits, being 
the letters of the defendant, show, that the locality was a 
leading inducement to the contract ; and we cannot come to 
the conclusion that the terms of the contract would have been 
altered, had the true quantity been known. In this case, 
then, we cannot conceive how compensation can be al- 
lowed. 

The decree therefore, dismissing the bill, was correct, and 
is hereby affirmed. 


GRIFFIN v. DOE, ex pew., STODDARD ann MUR- 
PHY. 


1. A decree of the court of chancery, appointing a trustee to sue under a 
deed of trust, is final as to this matter, and binding alike on strangers, as 
on parties to the decree. 

2. An objection that a deed was not proved, and recorded, within the time 
prescribed by law, cannot be made in the appellate court, if not raised in 
the primary court. 

3. A deed of trust conveying land by the members of a mercantile company, 
for the payment of the debts of the partnership, and requiring the trustee 
to sell at the instance of any creditor of the firm, is founded on sufficient 
consideration ; the company having gone into existence, contracted debts, 
and there being unsatisfied creditors of the firm. 

4. A creditor of the firm, secking to enforce a debt, cannot be required to 
produce the original articles of co-partnership. 

5. An intention to defraud the public generally, by contracting debts, and 
circulating paper as money, upor the faith of real estate conveyed for the 
payment of such debts, and the redemption of such notes, will not render 
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~ the deed, by which such real estate is conveyed, void, under the statute of 
frauds, unless there was an intention on the part of the grantor, to de- 
fraud, hinder, or delay, his own creditors. 

6. In a contest betweena purchaser from the grantor with notice of the deed, 
and a creditor of the firm seeking to enforce it, the former is in no better 
condition than the grantor. 


Error to the Circuit Court of Tuscaloosa. 


Ksectment by the defendants, against the plaintiff in error. 

Upon the trial of the cause, as appears from a bill of ex- 
ceptions, the plaintiffs, to show their right to sue, and in sup- 
port of the issue, offered in evidence a decree, purporting to 
be made by the chancellor of the Tuscaloosa district, on the 
10th November, 1842, in the case of Reese, et al. v. James 
McCown, and others, by which he appointed the plaintiffs, 
trustees, in the place of James McCown, to execute certain 
trust deeds described in the bill, and directing them, if neces- 
sary, to sue for, and recover the lands conveyed by the deed, 
to sell the same, and pay the proceeds over to the register, 
&c. 

To the admission of this decree, the defendant objected, 
because at the time the same was rendered, the defendant 
was in possession of the land sued for, under a sheriff’s deed, 
and yet was not a party to the suit in chancery, which ob- 
jection was overruled, and the defendant excepted. 

The plaintiffs then offered in evidence, a deed executed by 
Robert Oliver to James McCown, as trustee, conveying to 
him the land in controversy. The deed recites, that articles 
of association, and co-partnership, had been entered into on 
the 21st September, 1838, between Alexander McCown, Ro- 
bert Oliver, and eleven other persons, for the purpose of buy- 
ing and selling all kinds of merchandize, wares, and such 
other descriptions of real estate, and property, as the acting 
partners might deem for the interest of the concern, under 
firms, to be established by the members, in Tuscaloosa, New 
Orleans, New York, and Mobile,” and whereas by the third 
article of said association, it is provided, that as a basis for 
the capital of the company, each individual member thereof, 
did agree to execute a deed of trust upon real estate, at cash 
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valuation, to a trustee to be appointed by the company, for 
the full amount of his investment, or share in the concern, 
and which should be unincumbered, and become pledged for 
the payment of all debts contracted by the co-partnership, 
and to pay into the concern, one per centum upon the amount 
of his investment, and such other cash payments, as might 
become essential in order to pay the debts, and provide for 
the engagements of the company,” &c. Then follows, in 
consideration of the premises, and of ten dollars, paid by the 
trustee, a conveyance of the land to J. McCown, upon trust, 
that he should hold the land in trust for the payment of the 
debts of the co-partnership, and be liable for the same, as pro- 
vided in the articles of co-partnership, and the trustee is re- 
quired, at the request of any creditor of the firm, to take the 
land into his possession, and sell for the payment of said 
debts, §c. 

This deed was proved by the subscribing witness, to have 
been executed on the day of its date, before the clerk of the 
county court, on the 8th December, 1838, and recorded, as 
appears from his certificate, but the deed set out in the re- 
cord, is without date. 

The plaintiff also introduced a judgment in favor of Wil- 
liam Murphy, founded on a note made by Conrow, Ramsay 
& Co., which remained unsatisfied, to which the defendant 
objected, because the said William Murphy, was neither a 
party to this proceeding, or to the suit in chancery, but the 
objection was overruled, and the defendant excepted. The 
plaintiffs did not introduce the articles of co-partnership re- 
ferred to in the deed, or show any consideration for it, other 
than the recitals in the deed, but it was proved that the co- 
partnership went into business. 

The defendant, to show that the design of the company 
was to defraud the public, offered a witness, to prove, that 
those most active in getting it up, proposed to him, to join it, 
and explained to him, the object and designs of the company, 
Oliver not being present. The plaintiff objected to the ad- 
mission of this testimony, the objection was sustained, and 
the defendant excepted. 

The defendant further proved, that the company was com- 

99 
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posed for the most part of individuals in desperate, and em- 
barrassed circumstances ; that they resorted to various shifts, 
and devices, to circulate among the community, a large 
amount of paper, as money, which has not been redeemed. 
That the individual members of the company, including Ro- 
bert Oliver, have all become insolvent, run away, or died. 

Defendant further proved, that he had title to the land in 
controversy, by two deeds executed by the sheriff, on judg- 
ments against Oliver—founded, one upon his individual note, 
and the other upon a bill of exchange of the partnership. 
These securities were made previous to the deed of trust, 
but the sheriff’s deed subsequent. There was evidence tend- 
ing to prove, that Oliver was embarrassed when he made the 
deed. 

The defendant moved the court to exclude from the jury, 
the deed from Oliver, to McCown, on the ground that the ar- 
ticles of co-partnership alluded to therein, had not been pro- 
duced as evidence, nor any consideration for making the deed, 
except the recitals of the deed, and the fact that the partner- 
ship did business as such, which motion was overruled, and 
the defendant excepted. 

Further, that the deed was fraudulent on its face, which 
the court refused to give, and charged the jury, that if the 
deed was made, to hinder, delay, and defraud creditors, it 
was void, and they should find for the defendant. To all 
which the defendant excepted, and now assigns as error. 
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P. Martin & Huntinecron, for plaintiff in error. 
Murpuy, contra. 


ORMOND, J.—The admissibility of the decree, removing 
James McCown from his trusteeship, and appointing the 
plaintiffs in his stead, is resisted on two grounds, first, be- 
cause the decree is interlocutory only, and secondly, because 
the defendant to this suit, is not a party to the suit in chan- 
cery, in which the decree was made. Neither objection can 
prevail. This decree is to all intents final. It requires no 
further action of the court to give it validity, or sanction, but 
as it respects the appointment of the plaintiffs’ trustees, to re- 
cover the land, ts final and conclusive. 
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Nor is it a matter of any moment, that the defendant was 
not a party to the suit, as by no possibility could he be pre- 
judiced by it. Whether this suit is prosecuted by the ori- 
ginal, or substituted trustees, his rights under the deed are 
the same. The court of chancery never wants a trustee, and 
may appoint one on an er parte application. In England, 
the usual course is, to refer it to a master, (Daniel’s Ch. P. 
1446) and in this State, it may be done by the register in 
vacation. ([Clay’s Dig. 350. ] 

The objection, that the deed does not appear to have been 
proved, and recorded, within the time prescribed by law, 
does not appear to have been raised in the court below, and 
therefore cannot be made in this court. If it had been made 
there, it might have been shown that although the date of 
the deed was left blank, it was in fact executed within sixty 
days of the time, when it was proved and recorded. 

The objection to the deed as evidence, because as alledg- 
ed, there was no proof of consideration beyond the recitals 
in the deed, is entitled to more reflection. The purpose of 
the deed, as declared on its face, was to make provision for 
the future creditors of a firm, of which the grantor was a 
member. It appears from the deed, that the partners were to 
put in buta small cash capital. The land thus conveyed in 
trust by this, and the other partners, was in fact the capital 
stock of the company, relied upon {to give it credit, and upon 
which those willing to credit the firm, were invited to rely, 
as a fund for the payment of any debt the firm might incur. 
It was, in effect, putting the land into the partnership, as 
stock, upon which it was to deal, and in fact pledging it for 
any debt the company might create. It was proved that the 
firm went into operation, and transacted business as a mer- 
cantile company, and that there are judgment creditors of the 
firm, whose debts are unsatisfied. It appears to us very clear, 
that this is not a voluntary deed, but is one founded upon a 
valuable consideration. It has been held by this court, that 
a deed executed to secure a contingent liability, as for exam- 
ple, to secure the surety of an executor, or administrator, 
would be supported, and surely a conveyance of property for 
the payment of debts, about to be created, is not entitled to 
less favor. 


—_——_2—— 
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Nor could the plaintiffs be called on to produce the articles 
of co-partnership, referred to in the deed of trust. They were 
not entitled to the custody, and cannot be presumed to have 
the possession of this paper, the private property of the part- 
nership, and cannot therefore be required to produce it. Al- 
though as between the partners, the articles of co-partnership 
might be the highest evidence of the existence of the part- 
nership, strangers cannot be held to this proof, but may prove 
its existence, when proof of that fact is necessary, by any 
other competent testimony. After what has been said, it is 
scarcely necessary to add, that there was no objection to the 
proof, that there were unsatisfisd judgment creditors of the 
firm. Indeed, without this proof, it might well be doubted, 
whether the trustees could have maintained this action, it be- 
ing shown that the defendant was a purchaser at sheriff’s 
sale, under ajudgment against the grantor individually. 

The remaining question, is one of great novelty, and some 
difficulty. The defendant offered to prove the admissions 
of some of the company, whilst it was in process of forma- 
tion, that its design was to defraud the public. This testi- 
mony was rejected, as it appears, because Oliver, the maker 
of the deed, was not present, when these admissions were 
made, but if the testimony was inadmissible, it is unimpor- 
tant what reason was assigned for its rejection. 

From the deed itself, and the evidence adduced in the court 
below, we are led to the conclusion, that what is called a 
‘“‘ fraud upon the public,” was, that the design of this, and 
the other deeds executed by the company, was to give it a 
delusive credit, and to enable it to circulate its own notes, 
as money, and in other modes to obtain a credit, utterly dis- 
proportionate to the means provided for their redemption, and 
payment—and that they did by various devices, contrive to 
circulate in the community, a large amount of paper as mo- 
ney, which has never been redeemed. This being the pur- 
pose and design of the deed, it is argued, renders it fraudu- 
lent and void. 

The statute of frauds of this State, contains the substance 
of the provisions, both of the 13th and 27th of Elizabeth : 
the former being intended for the protection of creditors 
against fraudulent conveyances. The creditors here spoken 
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of, are the creditors of the grantor, or donor, making such 
fraudulent conveyance, and as to them, if the intention was to 
hinder, delay, or defraud them, the statute declares the convey- 
ance to be utterly void; and by along series of decisions, the 
courts have held, that if the consideration is voluntary, the deed 
is fraudulent, and void, as against the existing creditors 
of the donor. We have seen by the previous examination of 
the question, that this deed, made for the protection of the 
future creditors of the firm, is not voluntary, but founded on 
a valuable consideration, and the question, whether it was 
made with intent to hinder, or delay creditors, was fairly left 
to the jury, and their verdict has ascertained, that it was 
made bona fide, that is, that it was not made, with intent to 
hinder, or delay the creditors of the grantor. 

Conceding then, that the grantor meditated a fraud upon 
the public, by which must be understood that portion of the 
community, who could be understood that portion of the 
receive its notes as money, the deed is nevertheless a va- 
lid security for them, and cannot be impeached for fraud, by 
a purchaser from the grantor, with notice of the conveyance, 
either actual, or constructive, from the registration of the 
deed, pursuant to the statute. The case then, is that of a 
purchaser from the grantor, insisting that a deed is void as to 
him, because the maker of the deed contemplated a fraud 
upon other persons, in a conveyance professedly made to se- 
cure them from loss, and which they are desirous to enforce 
according to its terms. In such a contest, the purchaser 
with notice of the deed, can be in no better condition than 
the grantor—and as the latter could not controvert the deed, 
neither can he. Itis of no moment, that the defendant, by 
his purchase at sheriff’s sale, connects himself with the title 
of the creditor. The plaintiffs also represent the creditors of 
the grantor, and in acdition, are clothed with the elder legal 
title. 

Judgment affirmed. 
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COOPWOOD, er au. v. WALLACE. 


1. Counsel, who with the consent of the client, withdraws from a case, af- 
ter having rendered beneficial services, does not thereby lose his right to 
compensation for the services rendered, unless at the time of his withdraw- 
al, he waives, or abandons his claim to compensation. 

2. Anattorney at law, who at the instance ofthe administrators of an estate, 
has rendered valuable services to the estate, may proceed at once against 
the estate in equity, to recover his fee, without previously suing the ad- 
ministrators at law, one having removed from this State, and the other be- 
ing insolvent; and neither having made any charge against the’estate for 
the attorney’s fee. 

3. An attorney at law cannot recover more than he agreed to receive, by 
proof that his services were worth more. 





Writ of Error to the Chancery Court of the 30th District, 
Northern Division. 


Tue defendant in error filed his bill against James M. 
Coopwood, Bennett Driver, and Samuel Henderson, the ma- 
~terial allegations of which are, that Coopwood, and Driver, 
in the year 1836, were appointed administrators of the estate 
of John Reynolds, by the orphans’ court of Lawrence coun- 
ty. That it became necessary to employ counsel to bring 
suits, to recover the property belonging to said estate, and 
that complainant was employed by them to bring these suits 
for the recovery of some slaves. Also, that complainant was 
employed to aid, by his counsels and advice, the said Coop- 
wood and Driver in the administration of said estate. That 
he prepared two of the cases before mentioned for trial, pro- 
cured the testimony necessary to establish the right of the 
plaintiffs, as administrators, by taking the depositions of wit- 
nesses living in Mississippi, Tennesse, and Alabama ; that at 
the trial of the cases, he was absent, but A. F. Hopkins and 
Wm. Cooper, acted as the counsel of said Coopwood and Dri- 
ver, and recoveries were had for twenty-two or three slaves. 
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That his services in conducting these cases, and preparing 
them for trial, were worth $250, and his services in attend- 
ing to the business of the estate, in the orphans’ court were 
worth $50. That said Coopwood and Driver have paid him 
nothing ; that they are both insolvent, and that Coopwood 
has removed from the State. ‘That Henderson was appoint- 
ed administrator de bonis non of said estate, and came into 
the possession of said slaves, and is possessed of the goods of 
the estate ; and prays that the assets of said estate may be 
subjected to the payment of his demand. Henderson and 
Driver were served with subpmnas, and answered the bill, 
Coopwood was made a party by publication, and a decree 
pro confesso taken against him. 

The answer of Henderson admits, that he was informed, 
and believed, that complainant was employed to bring the 
suits; but that in some short time afterwards, he was ap- 
pointed clerk of the supreme court of the State of Alabama, 
and removed from Moulton to Tuscaloosa, being about 110 
miles from the former place ; and that complainant informed 
Coopwood and Driver, that owing to his removal, he could 
not attend further to the suits, and he would not charge any 
fees for the services he had rendered. That Hopkins and 
Cooper were employed by Coopwood and Driver, who took 
charge of the suits, and complainant rendered no further ser- 
vice in the prosecution of the suits. He admits he was appoint- 
ed administrator de bonis non ; and that he, as such, is possess- 
ed of considerable personal property belonging to said estate. 
Henderson obtained leave, and filed an amended answer, in 
which he insists on the statute of limitations of three years 
asa bar to the demand. 

The answer of Driver admits the employment of complain- 
ant, and that the suits were instituted about the year 1838, 
but that shortly after complainant was appointed clerk of the 
supreme court, removed to Tuscaloosa, and informed said 
Driver, and Coopwood, that he could not further attend to 
said suits, and advised the employment of other counsel, and 
recommended the employment of A. F. Hopkins to attend 
to the suits; and then informed the said Coopwood and Dri- 
ver, that he would not charge the estate any thing for the 
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services he had rendered the estate; and states that com- 
plainant never gave any further attention to said suits, or if 
he did, it was merely gratuitous, and not at the request of 
either Driver, or Coopwood. ‘That two of the suits have 
been tried, one in March, 1841, the other in 1842, and denies 
that the suits were managed and prepared for trial by com- 
plainant. Driver denies that he is insolvent, and also insists 
that Coopwood was solvent when he left the State. 

Mr. Ligon, a witness, states, that he was employed to de- 
fend the suits ; that they were brought by complainant, to 
the September term, 1838. ‘That he attended to them alone, 
some three or four years—filed declarations, and examined 
the witnesses, where testimony was taken by deposition. 
That the cases were finally tried by Hopkins and Cooper. 
This witness estimates the value of complainant’s services, 
in conducting the suits, procuring the testimony, &c., at 
$250 ; and thinks that Driver and Coopwood are reputed in- 
solvent. 

Jackson, another witness, states, about the same as to the 
bringing of the suits; and also, that Driver and Coopwood, 
are reputed insolvent. 

William Cooper states, that the suits were brought by Wal- 
lace. That Hopkins, Wallace, himself, and Coopwood, had 
an interview in reference to the fees. That Coopwood was 
unwilling to pay more than $400, that he proposed to with- 
draw, but Wallace said that he would, inasmuch as he had 
to be at Tuscaloosa. ‘The next day Coopwood and Driver 
were removed, and Henderson was appointed administrator 
de bonis non. Henderson executed his two notes, for $200 
each, one to Hopkins and one to Cooper—this was in March, 
1841—and complainant then withdrew from the cases, upon 
what terms witness cannot state, but it was by consent of all 
parties. Nothing was said as to his abandoning his fees for 
the services rendered. 

James M. Coopwood states, that complainant was employ- 
ed by Driver, and attended to the suits. Has no recollection 
that comdlainant abandoned them. Some time after the 
suits were instituted, Driver called on witness to go to the 
room of Hopkins and Cooper, to settle the amount of fees to 
be paid ; witness objected to the number of counsel, and the 


792 7 ALABAMA. 











JANUARY TERM, 1848. 793 


————————— 


Coopwood, et al. v. Wallace. — 





amount of fees. Driver then stated that Wallace would 
withdraw from the cases, as he would be at Tuscaloosa. To 
this Cooper objected, but the witness does not recollect that 
they came to any definite conclusion, or that Wallace aban- 
doned the cases. 

Mr. Isbell also was examined, and states, that Driver had 
some property about him, a small portion of which is liable 
to the payment of his debts. 

James M. Reynolds states, that he was present when com- 
plainant was about to remove to ‘Tuscaloosa, and heard him 
say to Driver, that the distance was so great from Tuscaloo- 
sa to Moulton, he could not attend farther to the suits, and 
advised the employment of Mr. Hopkins. This witness also 
states, that Driver and Coopwood are solvent, in his opinion. 

Another witness gives it as his opinion that Driver is sol- 
vent. 

The chancellor rendered a decree in favor of complainant 
for $250, besides interest. 

The errors assigned are— 

1. The court erred in refusing to dismiss the bill for want 
of equity. 

2. The court erred in refusing to dismiss the bill as to the 
defendant, Driver. 

3. The court erred in decreeing against Henderson. 

4. The court erred in refusing to sustain the statute of 
limitations. 

5. The court erred in rendering a decree upon insufficient 
evidence. 


Peters, for plaintiff in error, insisted, that the motion to 
dismiss the bill for want of equity, should have been sustain- 
ed. That if complainant had any demand, it was against 
Driver and Coopwood, at law. That an administrator could 
not create a charge against the estate he represents, and cit- 
ed 9 Ala. Rep. 334. At all events, if there was any debt 
due complainant, Driver and Coopwood were liable for it at 
law, and that this legal remedy should have been exhausted, 
before resort was had to equity. 

2. That the debt was barred by the statute of three years. 
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That the evidence showed, that there was no debt due com- 
plainant for services rendered, and because complainant aban- 
doned the cases, and abandoned all claim to fees, or compen- 


sation. 


L. P. Wacker, for defendant in error, contended, that the bill 
was properly filed. That the services were rendered for the 
benefit of the estate, and that complainant had the right to 
elect his remedy, either against Coopwood and Driver, at 
law, or to file his bill to charge the estate. 

2. The debt was not barred, as the cause of action did not 
accrue until 1841. 

3. That the evidence established the debt. 


DARGAN, J.—The first question to be determined is, 
does the evidence show, that there is due the complainant 
any debt? He was employed to bring three suits, by Coop- 
wood and Driver, an administrator of Reynolds in 1838— 
one writ has never been executed ; two were; he prepared 
the two causes for trial, attended to the taking of the deposi- 
tions of witnesses, in Mississippi, Tennessee, and Alabama: 
that is, he prepared all the papers necessary to their exami- 
nation. The suits were much litigated ; two other counsel 
were employed, Mr. Hopkins, at the suggestion of the com- 
plainant, and Mr. Cooper, by the administrator; when they 
were retained, is perhaps uncertain, but it does not appear 
that either of them rendered any service, except to try the 
cases. ‘The complainant seems to have prepared the cases 
for trial alone. 

In March, 1841, Coopwood and Driver, the administrators, 
had an interview with Cooper, Hopkins, and complainant, in 
reference to the fees to be paid. Coopwood objected 
to the number of counsel ; each one demanded $200. It 
was then agreed, that complainant should abandon the cases, 
as he had removed to Tuscaloosa. He did so with the con- 
sent of all; the parties then separated, but nothing was said 
about complainant’s abandoning his claim for compensation, 
for the services performed. The two suits were tried by Mr. 
Cooper alone, and twenty-two or three slaves were recovered, 
and about $1,000 by way of damages. Before the trial, how- 
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ever, and in a day or two after the interview, Driver and 
Coopwood were removed from their office as administrators, 
and Henderson was appointed administrator de bonis non, 
and as such, has paid Cooper and Hopkins $400 fees. This 
is allthat has been paid. If complainant had abandoned the 
cases without the consent of Driver and Coopwood, he would 
have lost all claim to compensation for the services rendered ; 
but if he has rendered services valuable in their character, 
and then withdrew from the cases, with the consent of Dri- 
ver and Coopwood, because of his removal to Tuscaloosa, and 
the number of counsel retained, he would not lose his right 
to reasonable compensation, unless this consent was obtained 
upon condition that he would abandon his claim to fees, or 
unless he expressly waived his claim to fees. It does not 
appear, that the consent of Driver and Coopwood was ob- 
tained to his withdrawing from the cases, upon condition that 
he would abandon his claim to reasonable compensation. 
And although it is set up in the answer of the defendant, 
Driver, as well as that of Henderson, who answers from in- 
formation and belief, that complainant did agree to abandon 
all claim to fees, yet there is no witness who testifies that 
complainant did expressly agree to give up all claim to rea- 
sonable compensation. Mr. Cooper only states, that com- 
plainant withdrew from the cases with the consent of all; 
and Reynolds states that he heard complainant say to Driver, 
that he could not further attend to the cases, as he had to be 
at Tuscaloosa. This was however long before the inter- 
view before alluded to. ‘The allegation, therefore, that he 
did agree to abandon, or give up his fees for the services ren- 
dered, is not, in our opinion sufficiently proved ; and it is not 
responsive to the bill, and therefore is required to be proved. 
We come therefore to the conclusions of facts, that complain- 
ant rendered valuable services to Coopwood and Driver, in 
preparing the two cases for trial, that he withdrew under the 
circumstances alluded to, with the consent of Driver and 
Coopwood, and without abandoning his claim to fees, for the 
services actually rendered, and which have been highly. ben- 
eficial to the estate of Reynolds. 

2. The next question is, is there equity in the bill, or can 
the estate of Reynolds be charged with the debt of complain- 
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ant, directly, now in the hands of Henderson, the adminis- 
trator de bonis non ? 

It is clear, that Coopwood and Driver, as the administra- 
tors of Reynolds, are liable at law for complainant’s debt, as 
it was contracted by them, and it is objected, that adminis- 
trators cannot contract a debt that will be a charge on the 
estate of the intestate, and we are referred to the case of Wil- 
lis’ Adm’r v. The Heirs of Willis, 9 Ala. Rep. 334, as deci- 
sive of this question. By reference to that case, it will be 
seen, that the debt which the administrator attempted to 
charge upon the estate, was for the board and support of the 
minor children, after the death of the intestate, and it is 
clear to all, that the estate of an intestate cannot be charged 
with a debt of this character. Although the minor children 
may be charged respectively for necessary support, and this 
charge may be enforced against each child, yet the estate of 
their ancestor, as such, cannot be thus charged. Yet this 
decision does not deny, that the estate of a decedent must 
bear the expenses necessary to its proper administration. 
That an estate must bear the burthen of its administration, 
is a self evident truth, and it is clear, that the debt due com- 
piainant was properly created for the benefit of the estate, 
and in due course of administration ; for it is the duty of an 
administrator to sue for, and recover, the goods of the intes- 
tate, and the expenses arising from carrying on the suits, and 
recovering the goods, is a proper charge against the estate. 

But it is objected, that although the estate may be bound 
to bear these expenses, yet the complainant can look to Dri- 
ver and Coopwood alone, at law, for payment of his debt. 
This would be true, if the estate of Reynolds had ever borne 
the burthen of thisdebt. That is, if Driver and Coopwood, 
because of their liability to complainant, had charged this 
debt to the estate, and that charge had beenallowed. But it 
is not pretended that this is the case, or that the estate in any 
manner has ever paid it. 

3. This being the case, can the complainant come into-equi- 
ty, in the first instance, without suit at law against Driver and 
Coopwood, to subject the estate to the payment of this debt? 
We will not determine, whether this would be permitted, if 
Coopwood, and Driver, both resided in this State, and were 
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solvent. But Coopwood has removed from the State, and 
Driver we believe to be insolvent, and that a suit at law 
against him would be fruitless. We will not therefore, drive 
the complainant to a foreign jurisdiction against Coopwood, 
nor to a fruitless suit at law, against Driver; but will let him 
proceed directly against the estate of Reynolds, which is 
bound to pay the debt ultimately. The propriety of this 
course is sustained, by the law of Nelson, Carleton & Co. v. 
Gray’s adm’rs, et al. 5 Howard 8. C. Rep. That was a case 
of a bill against Hill, surviving partner, and also against the 
administrators of Gray, seeking to enforce collection of a part- 
nership debt, that had been contracted by the firm of Hill & 
Gray. Hill was insolvent in fact, but no suit at law had been 
brought against him. The supreme court sustained the bill, 
reversing the decree of the circuit court, that had allowed a 
demurrer, because no suit at law had been prosecuted against 
the surviving partner. We come therefore to the conclusion, 
that the bill was properly filed, and under the authority of 
the case referred to, and the cases therein cited, we think it 
was proper to make Driver and Coopwood parties to the bill, 
although no decree could be rendered against them, as the 
remedy as to them was at law. 

4, The statute of limitations of three years is relied on, 
but the cause of action did net accrue until the complainant 
withdrew from the cases; this was on the 15th March, 1841, 
as is shown by the testimony of Cooper, and the bill was filed 
in 1843, therefore the debt is not barred by the statute. 

5. The only remaining question, is, as to the amount that 
should have been allowed complainant. The chancellor al- 
lowed $250, besides interest. 'The testimony of Mr. Ligon 
goes to show, that this is a reasonable amount, but the testi- 
mony of Mr. Cooper, and also of Coopwood, shows, that at 
the time the complainant withdrew from the cases, and at the 
time Driver, Cooper, Hopkins, complainant, and Coopwood, 
had an interview to settle the amount of fees, it was thought 
that $200 each, would be fair compensation. Complainant 
has done nothing since, towards the prosecution of the suits, 
and did not then expect, perhaps, further to attend to them ; 
and if he then estimated his services at $200, they ought still 
to beso estimated. We therefore think, the chancellor erred 
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in allowing $250, with interest. His decree is therefore re- 
versed, and a decree will be here rendered, in favor of com- 
plainant, for $200 for his debt, and $64 interest thereon, from 
the time the bill was filed. Samuel Henderson, as adminis- 
trator, will pay the cost of this suit in the court below, and 


the defendant in error will pay the cost of this court. 











CLARKE & CO. v. WINDHAM. 


1. A will conveying property to a married woman, by the terms, “I leave 
for her use and benefit, as he (the trustee) may think proper, and best, 
without being subject to her debts, and contracts, in any way whatsoever, 
or her husband, or any future husband, solely for her support, her life- 
time,” creates a separate estate in the property, in the wife—Quere, will 
not the prohibition against her charging the estate, by contract, during the 
coventure be enforced. 

2. After the coventure has ceased, a woman may be proceeded against at 
law, for a debt which she owed previous to the marriage. 

3. The interest of one in possession of personal property, may be sold ur- 
der execution at law, though the legal title is outstanding in a trustee. 


Writ of Error to the Circuit Court of Pickens. 


Tria of right of property. The plaintiffs in error sued 
out execution on a judgment, against James, and Elizabeth 
‘Tanner, which was levied on certain slaves, claimed by the 
defendant in error as the trustee of Elizabeth Tanner. 

Upon the trial, the claimant read the clause ofa will, made by 
R, Windham, which reads thus: “I give and bequeath, unto 
amy daughter Elizabeth Reed, the use of three eigthy acre 
tracts of land, (described particularly) said land to be under 
the superintendence of my son Levi B. Windham, who I ap- 
point as guardian, to manage and control all the property, I 
leave for the use and benefit, as he may think proper, and best, 
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without being subject to her debts, and contracts, in any way 
whatsoever, or her husband, or any future husband, solely 
for her support, her life-time. And ifthe said Levi B. Wind- 
ham may think it best to sell the land above mentioned, and 
and buy other land elsewhere for her use, he is authorized 
under this instrument to do so, and apply the money to the 
purchase of the same, and any other means I may leave for 
her support. Also, I place in his hands the other third of all 
my personal, and perishable property, not otherwise disposed 
of in said will, to be put on said land, and employed there as 
he may think best for her support solely, for her life-time, 
and after her death, to be equally divided between her law- 
ful children.” 

It was proved that the slaves levied on were, at the time 
of levy, and had been for some time previous, on a tract of 
land rented by claimant, about four miles from Fairfield, 
where Elizabeth Tanner resides, James H. Tanner having left 
the country. That the said Elizabeth received her supplies 
from the plantation so rented—sent rope, bagging, and such 
like articles to it, and attended to the negroes when sick. 
That Mrs. 'T'anner, was the Mrs. Reed mentioned in the will, 
-and that the slaves levied on were part of the property left 
by the will, and which had been distributed under the will, 
and that the claimant had qualified, and was acting as exe- 
cutor under the will. 

The court charged the jury, that if the slaves levied 
on were part of the estate of the testatrix, and had been divi- 
ded, and set off under the will, they were exempt from levy 
by execution at law, for any debts of Mrs. Tanner, and 
not subject to their payment. 

This was excepted to, and is now assigned as error. 


— 





Hontineron, for plaintiff in error. 
Bropie, contra, 


ORMOND, J.—The clause of the will which has been re’ 
cited, is quite sufficient to establish the intention of the testa- 
trix, to create a separate estate in Mrs. Reed, her daughter, 
who it appears was then a married woman, in the property 
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during her life. It is given to the claimant by language, 
which though in artificial, creates atrust for her use, and ben- 
efit not subject to her debts, or those of her husband, or those 
of any future husband, solely for her support. Although 
the technical words, for her sole and separate use, are want- 
ing in this bequest, we think it impossible to doubt what was 
the intention; and any language clearly indicating the in- 
tent to exclude the marital rights of the husband, will be 
sufficient to create a separate estate in the wife. 

In Newman v. James, at the last term, we had occasion to 
consider this question, and we then held, that the words, 
‘without let, hindrance or molestation whatever,’’ applied 
in the conveyance to the enjoyment of the property by the 
wife, created a separate estate, as they clearly indicated that 
the husband was not to have control, or dominion over the 
property. ‘The language here employed, though very inar- 
tificial, indicates very clearly, that it is for the sole use, ben- 
efit and support of the wife, and that the husband shall not 
charge it, nor shall it be chargeable for his debts, which is 
wholly inconsistent with his exercising any right over it. 
In Kennerly v. Smith, at the last term, this question was so 
fully considered, that we shall abstain at this time from any 
further examination of it. 

It is also equally certain, that it was intended to create an 
estate in the wife, inalienable by her, and which she should 
not by any act of hers, charge for the payment of her debts. 
Whether this incident of a separate estate in a married wo- 
man is a legal limitation in this country, we shall not at this 
time undertake to decide, as that question has not been ar- 
gued. Such a limitation on the estate of a married woman, 
has been held legal in England, in the recent case of Tullit 
v. Armstrong, 1 Beavan, 3. It may perhaps be well doubt- 
ed, whether such a limitation upon the estate, would con- 
tinue after the death of the husband, or separation of the 
husband and wife. 

It does not appear from the record, whether Mrs. Tanner, 


is amarried woman, but it is admitted here that such is the 
fact. It is also stated on the record, that the husband has 
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left the country, but whether under such circumstances as 
would justify the inference, that she was abandoned by him, 
and could therefore be treated as a feme sole does not appear. 
The judgment it appears was against the husband, and wife, 
and we cannot comprehend how this could be, unless it was 
for a debt due by her previous to the marriage ; and if the 
facts of the abandonment were such as to justify her being 
treated as a feme sole, it would seem, that the debt which had 
been suspended against her during the coverture, was reviv- 
ed against her by the abandonment of the husband, precise- 
ly as it would have been by his death. See the authorities 
collected in Clancy on Rights, 13, and Woodman v. Chap- 
man, 1 Camp, 189. She appears to have been considered, 
and treated as a feme sole, in the court below, and it is pro- 
per we should so consider her here. So considered, although 
during the coverture she could not be sued at law, in respect 
to her separate estate, yet after the coverture ceases, no such 
disability exists, nor is there any necessity for a resort to 
chancery to make her liable on her contracts. If she was in 
possession of this property, although the legal title is out- 
standing in another, her possessory interest may be sold. 
This point has been decisively settled in this court, by the 
case of Nelson, Carleton & Co. v. Banks, 7 Ala. 32, and in 
many other recent cases, especially in Kennerly v. Smith, 
supra, where all the cases are cited. 

From this consideration, it appears, that treating the de- 
fendant as a feme sole, the court erred in its charge to the 
jury. Whether she had the possession of this property, or 
not, was a question for the determination ofthe jury. If she 
had, and can be treated as a feme sole, then she is liable at 
law, though the legal title is in another, and she has but a 
life estate in the slaves, and other property. 

Judgment reversed and cause remanded. 


LO) 
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POSEY anv COFFEE, Ex’rs, v. THE DECATUR 
BANK. 


1. The six months which elapse after the granting letters testamentary, or 
of administration, are not to be computed in ascertaining whether the pe- 
riod prescribed by the statute of limitations as a bar, is complete. 

2. A statement in writing, describing a bill of exchange by its date, amount, 
and the character each party on the bill bears in relation to it, and when, 
and where payable, with the addition that the holder looks to the estate of 
a particular person for payment, is, if presented to the personal represen- 
tative of the estate, a sufficient presentation, without producing the origi- 
nal bill. 

3. Anagreement entered into by a bank, the holder of a bill of exchange, 
with the acceptor, that if the bill is not paid at maturity, his credit shall not 
suffer in bank, will discharge an indorser on the bill, who has no know- 
ledge of, and does not consent to the arrangement. But where the in- 
dorser has been fully indemnified by the drawer, for whose use the bill 
was made, indorsed and accepted, he could not avail himself of the want 
of notice of the dishonor of the bill, or of an arrangement between the 
holder, and acceptor, which would otherwise have discharged him from 
liability to the holder. 

4. Parol evidence is admissible to show, that a particular bill of exchange 
was intended to be secured by a deed of trust, though generally, or impro- 
perly described in the deed. 

5. A suit cannot be maintained at law, on a lost bill of exchange, indorsed 
in blank, whether lost before, or after its maturity, unless an affidavit of the 
loss be made before suit is brought, as required by the act of 1828. Nor 
is the case varied by the fact, that the bill was drawn in sets, consisting 
of first and second, and that the first only, on which the protest was made, 
is lost, and the second is produced at the trial. 


Error to the County Court of Lauderdale. 


Tue plaintiff below, declared against the defendants, on a 
bill of exchange, dated 29th August, 1838, due at nine months, 
drawn by P. F.. Pearson, directed to Kirkman, Abernathy & 
Hanna, New Orleans, indorsed by Donelson and the defend- 
ant’s testator, and accepted by the drawees. 

The declaration contains several special counts on the bill, 
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describing it as drawn in sets, the first and second. ‘The de- 
fendants pleaded several pleas—the general issue—the sta- 
tute of limitations of six years—and that the plaintiff did not 
present said claim to the defendants, as executors, within 
eighteen months from the time of granting letters testamen- 
tary to them as executors. To the plea of the statute of six 
years, the plaintiff replied, that Andrew J. Hutchings, the 
defendants’ testator, departed this life on the — day of Jan- 
uary, 1841. That on the 25th day of January, 1841, letters 
testamentary, were granted to the defendants, and that the 
time, from the accruing of the cause of action until the death 
of Hutchings, and the time from six months after the date of 
the grant of letters testamentary to the defendants, added to- 
gether, do not make six years, to which replication the defend- 
ants demurred, and the demurrer was overruled, which is as- 
signed as error. 

The plaintiff, to the plea of non-presentation of the claim, 
within eighteen months, replied, taking issue thereon. The 
issues being submitted to a jury, the plaintiff offered the se- 
cond of exchange as evidence, and introduced proof, that the 
first of the set, which was accepted and protested, was lost. 
The defendants moved the court to dismiss the suit for 
want of jurisdiction, which motion was overruled. He then 
objected to the introduction as evidence of the second of ex- 
change—the proof of the loss being, that it was handed to 
the attorneys of the bank, and it could not be found. The 
court overruled the objection, and also overruled a motion 
to dismiss the suit, because the second of the set was read as 
evidence. 

It was shown that the bill was discounted by the bank, for 
the benefit of Pearson the drawer, and that it was accepted 
by Kirkman, Abernathy & Hanna, and indorsed by Donel- 
son, and the defendant’s testator, for the accommodation of 
Pearson. That soon after the bill was discounted by the 
bank, Pearson being in failing circumstances, one of the firm 
of Kirkman, Abernathy & Hanna, applied to the bank, to 
have the acceptance cancelled, which was refused. It was 
then agreed, between the bank, and Kirkman, Abernathy & 
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Hanna, that the bill should not be sent to the bank in New 
Orleans, with which the plaintiff did business, but that it 
should be sent to Martin, Pleasants & Co.; and further, that 
if the bill should not be paid at maturity, under the peculiar 
circumstances of the case, the credit of the acceptors should 
not be injured in the bank. ‘That in consequence of this 
agreement, the bill was sent to Martin, Pleasants & Co., and 
was indorsed to them by the cashier of the bank, as appears 
from the evidence of the notary, thus, “ pay to Martin, Plea- 
sants & Co., or order, S. O. Nelson, cashier,’’ but the defend- 
ant’s testator was ignorant of this agreement. The bill was 
not paid, and the first of the set, which was the one accepted, 
was protested for non-payment, and notice given to the de- 
fendant’s testator. There was also proof tending to show, 
that if the bill had been sent to the usual agents of the bank 
in New Orleans, and presented by them, without notice of 
this agreement, it would have been paid by the acceptors. 
The plaintiffs also introduced a deed of trust, executed by 
Pearson, Willis Pope, and Audrew J. Hutchings, the plain- 
tiff’s testator, dated the 17th October, 1838, conveying to 
Willis Pope, by Pearson, his debts, stock of goods, &c. in 
trust, first to pay the debts of said Pearson, on which Hutch- 
ings was liable, and described two bills of about $4,500 each, 
one discounted in a bank at Nashville, and accepted by 
Maunsel White & Co., the other accepted by Maunsel White 
& Co. or Kirkman, Abernathy §* Hanna; the other debts are 
described, as debts of Pearson extended under the act of 
1837, about $5,000, the bill sued on not being described 
in the deed according to its terms, but the deed expressed, 
that Hutchings was liable for about $15,000 for him. The 
plaintiff then introduced the testimony of Willis Pope, who 
stated, that it was intended by this deed to protect Hutchings 
from the debt sued on, and his testimony further tended to 
show, that the fund was ample, to pay all the debts, that 
Hutchings was liable for on account of Pearson, and that he 
had appropriated about $3,000, under Hutchings’s directions, 
to other debts. The testimony on the plea of non-presenta- 
tion within eighteen months, was, the bank made out a list 
of debts, on which Hutehings was liable. and the bill sued 
on is deseribed. as a bill for 84.000. dated 29th August, 
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1838, due at nine months from date, drawn by P. F. Pear- 
son, accepted by Kirkman, Abernathy & Hanna, indorsed by 
Donelson, and defendant's testator To this testimony the 
defendants objected. The objection was overruled. This 
is the substance of the various bills of exceptions, and the 
court was requested to charge the jury, that if they believed, 
that the plaintiffs made the agreement with the acceptors, 
that their credit should not be affected in bank, although the 
bill was protested, that this agreement released the defend- 
ant’s testator. Second, that if they believed that but for the 
agreement, that the credit of the acceptors should not be af- 
fected in the bank; if the bill was not protested, that the bill 
would have been paid at maturity, then the defendant’s tes- 
tator was discharged ; both of which charges were refused. 

A verdict and judgment being rendered for the plaintiffs, 
the defendants assign as error, the matters arising upon the 
bills of exceptions. 


L. P. Wacker, for plaintiff in error. 

1. The demurrer to plaintiff’s replication to the plea of the 
statute of limitations should have been sustained. The right 
of action accrued on the Ist of June, 1839. The suit was 
brought on the Sth of July, 1845, being one month more than 
six years after the accrual of the cause of action. Hutchings 
died in January, 1841, and on the 25th of January, 1841, let- 
ters testamentary were granted. The period of six months 
within which no suit could be brought against his executors 
expired on the 25th July, 1841. And the defence relied 
upon in the replication, to avoid the operation of the statute 
of limitations, is, that the periods of time from the Ist of 
June, 1839, to January, 1841, and from 25th July, 1841, to 
the 8th of July, 1845, do not together amount to six years— 
in other words, that the statute was suspended from the time 
that Hutchings died, until six mouths after the grant of let- 
ters testamentary. But the statute of limitations having be- 
gun to run during the life of Hutchings, no subsequent disa- 
bility can affect its operation. [8 Ala. 254; 15 Johns. 169; 
18 John. 40; 2 Arch. N. P. top p. 153; 1 Stew. 254; Smith 
on Con. 141, and note; 8 Ala. 388: 4 Meeson & Welsby, 
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651; 6 Ibid, 351, 356; 2 Mann. & Granger, 414; see also 
Decatur Bank v. Donelson, adm’x, decided at this term. | 

The case cited from 8 Ala. 254, certainly overrules the two 
previous cases in 2 Porter, 44, and 3 Porter, 247; for the doc- 
trine is there emphatically adopted, that “it is a rule appli- 
cable to all statutes of limitation, and to which there is no 
exception, that where the right of action has once accrued, 
no subsequent disability will stop or suspend the operation of 
the statute.” [Bank v. Donelson, supra.] The language of 
the statute to which that decision particularly has reference, 
(Clay’s Dig. 327, § 83) is much more favorable to a construc- 
tion which would allow subsequent disabilities to affect its 
operation, than that by which this case is governed. [Clay’s 
Dig. 326, § 78.] For in the former, the proviso expressly 
provides that the time during which the party is infant, luna- 
tic, &c. ‘shall not be computed as part of the limited _peri- 
od ;” while in the latter, the language is without proviso or 
qualification, ‘that the action shall be commenced within 
six years next after the cause of action accrued, and not af- 
ter.” It certainly does not matter whether the disability to 
sue grows out of express statutory enactment, (as here) or out 
of the established rules of the common law, (as in the case of 
infants and insane persons.) For the fact in both cases is 
the same—the inability is as absolute in the one as the other, 
and it is totally immaterial, whether it be the result of a dex 
scripta or non-scripta. 

2. The facts disclosed in the bill of exceptions show, that 
the court had no jurisdiction. The bill having been lost at 
the time suit was brought, the filing of an affidavit of its loss, 
is by our statute (Clay’s Dig. 382, § 9,) made a pre-requisite 
to the bringing of the action, the object of that statute being 
to furnish information to the defendant of the loss of the in- 
strument. [6 Ala, 843.] Until the passage of the act, sw- 
pra, authorising suit on lost bonds, &c., the jurisdiction of 
chancery was exclusive. (2 Stew. & P. 251; 1 Story’s E. 
97 te 103; 2Greenl. Ev. § 156, note 8 ; Story on Bills, 448, 
note J.) And the proof, as recited in the biil of exceptions, 
showing that the bill was lost at the time suit was brought, 
eo instanti, the jurisdiction of the court was gone—there hav- 
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ing been no affidavit of the loss made before the issuance of 
the writ. 

Although all the several sets of the bill collectively form 
but one bill, yet it is clear the right of action, and the rights 
of the acceptor or indorser, attach only to the particular num- 
ber of the set protested. ‘They are divided into sets, merely 
for the pnrpose of providing against loss before presentment. 
When either one of the set is presented, and either accepted 
or dishonored, all of the others become mere waste paper, and 
need not be produced at the trial, as the party accepting is 
liable only upon the number of the set accepted. The in- 
dorser is entitled to the identical number of the set protested, 
before he is bound to pay. [3 Kent, 108; 1 Johns. Cases, 
107. Downes v. Church, 13 Peters, 205; Wells v. White- 
head, 15 Wend. 527; Story on Bills, $ 66, 67,226; Beawes 
420, 424,§ 74; 10 Barn. & Cresw. 449.] 

As the right of action attaches to the identical number of 
the set protested, that number constitutes the bill to be sued 
upon; and if lost, must be governed by the statute in regard 
to suits upon lost instruments. 

The following passage from Chitty seems to be conclusive 
of this question: “It is laid down, that unless the drawee 
has accepted another part of a bill, he may safely pay any 
part that is presented to him, and that a payment of that part 
will annul the effect of the others. But that if one part has 
been accepted, the payment of another unaccepted part will not 
liberate the acceptor from liability to pay the holder of the 
accepted part. And such acceptor may therefore refuse to 
pay the bearer of the unaccepted part, and may compel him, 
if he suggests that he has lost the accepted part, to find cau- 
tion or sureties against his liability to pay the accepted part. 
[Chitty on Bills, 175-6; 1 Pardessus, 433.] 

Now it is clear that a court of law could not compel the 
holder to give such sureties, and the remedy is only in chan- 
cery, unless it is given by the act before referred to, and if it 
is the requirements prescribed by the act, (it being one in de- 
rogation of the common law) must be strictly complied with 
by the holder—i. e. an affidavit of loss of the accepted part, 
must be made before the issuance of the writ. 

3. It follows, if an aflidavit of the loss was necessary, that 
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there should be an allegation in the declaration of the loss, 
and that an aflidavit was duly made. ‘There being no such 
allegations, the proof recorded in the bill of exceptions, show- 
ing loss, was clearly inadmissible. As the plaintiff co uld le- 
gally prove no material fact, which the declaration does not 
alledge. [Greenl. Pl. 170, ¢ 7.] All the forms of declara- 
tions upon lost bills, to be found in the books, contain an 
averment of the loss. [3 Stewt. 31; 7 Ala. 42; 3 Cowen, 
303; 10 Johns. 104.] ‘The loss of the bill and the affidavit, 
being ingredients of the plaintiff’s right of action, must be 
averred in the declaration. [Clay’s Dig. 333, § 112; Gould’s 
Pl. 173, $8.] And not being averred, they could not be 
proved. 

4. The evidence of Pope, that Hutchings § Pearson in- 
tended to iuclude this bill as a claim to be secured by the 
deed of trust, was inadmissible. [3 St. 140,201 ; Gayle, et 
al. v. Hudson, et al. 10 Ala. 116.] 

But conceding that the statement furnished by the bank to 
Posey, of the liabilities of Hutchings, was a sufficient pre- 
sentation to take the case out of the statute of non-claim, still 
as the facts are, it will not do, for the abstract states that 
the bill is payable in New-Orleans,” when the bill given 
in evidence shows that it wasnot. ‘This variance is fatal. 

5. The proof of presentment of the claim within eighteen 
months was not suflicient. The presentment should have 
been of the claim itself, or anabstract. It is not enough that 
the executors knew of the existence of the claim. Nor could 
he, by his admissions, dispense with the necessity of a proper 
presentment, 

The statute requires that the claim shall be presented, and 
nothing short of the claim will do. [2 Stewt. 445; Jones’ 
ex’rs v. Lightfoot, 10 Ala. R. 17; Boggs, adm’r v. Bank Mo- 
bile, 10 Ala. 970.] 

6. The point raised by the charges asked and refused, is 
res integra, having never been decided expressly, either one 
way or the other. It is therefore to be decided by the gene- 
ral principles governing the duties and liabilities of holder 
and indorser. It is very ditlereut from the case of an agree- 
ment by the holder to give time to the acceptor, in which 
case there must be a valuable consideration for the contract. 
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For this is after the liability of the indorser is fixed by pre- 
sentment and due notice. In this case though, the agreement, 
which it is insisted, discharged the indorser, took place before 
the indorser’s liability had been fixed, and was connected 
with the legal steps requisite to convert it from a contingent 
into an actual liability. Now, what is the contract of the in- 
dorser, and what are the duties of the holder ? 

‘The indorser of a bill undertakes that the drawee will, 
upon due presentment of the bill to him for acceptance, ac- 
cept it, and that he will pay the same when it becomes paya- 
ble, upon due presentment thereof for that purpose.” [Story 
on Bills, 121-2, 370. ] 

The liability of the indorser is not an absolute, but a condi- 
tional one. All the conditions before recited, enter into and 
constitute part of the contract between the parties ; and the 
law imposes the performance of them upon the holder, as con- 
ditions precedent to the liability of the indorser. [Story on 
Bills, 370-1; Musson, et al. v. Lake, 4 How. 8. C. R. 262.] 

The indorser stands in the light of surety for the acceptor. 
[3 Kent, 83, 111.] And fraud by the creditor, in relation to 
the obligation of the surety, will discharge the latter. [Burge 
on Suretyship, 218.] ‘The suretyship of an indorser is differ- 
ent inits character and incidents, from that of one joint-ma- 
ker of a promissory note, which he signs as surety for the 
other. [Smith’s Mercantile Law, (Holcombe & Gholson’s 
edition,) 269, 270.|—-Where it is expressly held, that the loss 
of the bill, after it fell due, will not entitle the plaintiff to re- 
cover. [272.] 


J. S. Kennepy and J. A. Noor, for the defendant in error 
made the following poiuts : 

1. The time from the death of the testator till the grant 
of letters, and the period of six months after the grant of let- 
ters, (during which no action can be brought,) must be de- 
ducted from the period relied on asa bar. [Clay’s Dig. 192, 
§ 2; 326, § 78; Hutchison, Ex’r v. Tolls, 2 Porter, 44; 
Houpt v. Adm’r of Shields, 3 Ib. 247; Douglass v. Forrest, 
A Bing, 686; Webster v. Webster, 10 Ves. 73; Hansford v. 
Elliott, 9 Lee, 79; Hudson v. Hudson, 6 Munf. 352. ] 

102 
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2. The court did not err in refusing to dismiss for want of 
jurisdiction, on the ground that no affidavit of the loss of the 
first of exchange and protest thereof, was made before suit 
was instituted. ‘The bill is not lost so as to come under the 
description of lost notes, &c. in Clay’s Dig. 333, § 112 ; 382, 
§ 9. Bills are commonly drawn and delivered to the payee, 
in several parts, called sets of the same bill, any one part of 
which set being paid, the others are void. [Story on Bills, § 
226, 66; Bailey on Bills, ch. 1, §8, 5ed. 1830.] The draw- 
er or indorser to be charged on mon-acceptance, or non-pay- 
ment, is entitled to call for the protest, and the identical bill, 
or number of the set protested, before he is bound to pay. 
And it would be sufficient to produce it at the trial, or ac- 
count for its absence. {3 Kent’s Com. 109; Powell v. Roach, 
6 Esp. N. P. Rep. 76; Kenworthy v. Hopkins, 1 Johns. Ca. 
107; Wells v. Whitehead, 15 Wend. 527.] 

3. It was proper to read the second of exchange, prove the 
loss of the first, and protest after maturity, (accounting for 
its absence as above,) and prove notice to Hutchings. The 
fifth count is upon the second of exchange. There was no 
necessity to alledge the loss of the first of exchange, the set 
protested. Defendants below had only a right to call for it. 
And when it was called for, we were bound to account satis- 
factorily for its absence. [See authorities last cited.}| The 
plaintiff does not seek to recover on the lost set, hence there 
is no necessity for a count on the part lost. 

4. Defendants have no right, by admitting any one fact to 
deprive us of the right to make all legal and pertinent proof 
in our power. ‘Testimony which is relevant, cannot be re- 
jected because unaided by other proof, it will not make out 
the case. The effect of testimony can only be ascertained 
by a motion to instruct the jury. [Harrell v. Floyd and wife, 
3 Ala. 16; Cuthbert v. Newell, 7 Ib. 457; Smith v. Armis- 
tead, Ib. 698.] But testimony tending to show that defend- 
ant’s testator was indemnified, is pertinent and relevant to 
another point in this cause, than that of dispensing with pro- 
test and notice. 

It has been held, “that if the payee or indorser of a note, 
or the drawer of a bill, had received money from the maker 
of a note, or the acceptor of the bill, for the express purpose 
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of paying it, he has in that case been considered liable to the 
extent of that money, to be sued for money had and receiv- 
ed, although he had no notice of the dishonor.” [Chitty on 
Bills, (ed. 1839,) 482.] ‘ Although a drawer or indorser has 
been discharged from liability on the bill, in consequence of 
laches of the holder, he may nevertheless be liable in respect 
to funds that have been specifically advanced to pay the bill. 
[Ib. 489; Conroy v. Warren, 9 Johns. Cases, 258.] Defend- 
ant’s testator, by becoming a party to the deed of trust, there- 
by released the acceptors. [Story on Bills, $ 433; Bradford 
v. Hubbard, 8 Pick. 155.] Indemnity from the principal 
will bind the surety, though time be given to the principal. 

{Chilton & Price v. Robins, Paynter & Co. 7 Ala. 120.] 

The following authorities show, that the defendant’s tes- 
tator, having “sufficient,” or ‘ample indemnity,” is not en- 
titled to protest and notice: Stevenson v. Primrose, 8 Port. 
155; Bond v. Farnum, 5 Mass. 173; Baily on Bills, 241; 
Chitty on Bills, (ed. sup.) 473; Story on Bills, § 433, 374; 
3 Kent, 113; 12 Wend. 123; 11 Johns. R. 180; French’s 
Ex’r v. Baak Columbia, 4 Cranch, 141. No demand neces- 
sary when the indorser is indemnified. [Mechanics Bank v. 
Griswold, 7 Wend. 165. ] 

If the acceptors had paid the bill at maturity, they (being 
accommodation acceptors) could have recovered the amount 
from Hutchings; he was bound to pay the bill, being in- 
demnified, and having controlled the proceeds, and it mat- 
ters not with him whether he pays the bank or the acceptors. 
[Story on Bills, 434, 425; Chitty on Bills, 450 to 454; Sar- 
geant v. Appleton, 6 Mass. 85; Murray v. Judah, 6 Cow. 
A484; French’s Ex’r, &c. supra.] If the bill in suit was not 
one of the bills described in the trust deed, it would have been 
competent for defendants to have shown the fact. Our proof 
that it was, is at least prima facie. 

5. There was no error in permitting W. Pope, jr. the trus- 
tee, to identify the bill in suit with the one spoken of in the 
deed, although imperfectly described. [Duval’s Heirs v. Mc- 
Loskey, 1 Ala. 737; Locket v. Child, 11 Ala. 640.] 

6. There was no error in permitting the quit claim deed 
of Hutchings to Pearson, to be read to the jury. [See au- 
thorities under 3.] We may add the general doctrine of es- 
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toppel—that Hutchings having by deed said that he was sat- 
isfactorily secured against his liabilities for Pearson in the 
trust deed to Pope as trustee, he nor his representative can- 
not gainsay it. ‘This added to the proof that Hutchings or- 
dered Camper’s debt of $3,000 to be paid, is conclusive to 
show that he was amply indemnified. 

7. It was proper to permit Compton to prove that Aberna- 
thy (our own witness) was mistaken. [Phil. on Ev. Cow. 
& Hill’s Notes, 309; Winston vy. Mosely, 2 Stew. 137.] 

8. Presentment of a mere abstract or brief statement of the 
nature of the claim is quite sufficient. [Bigger’s adm’r v. 
Hutchings, 2 Stew. 445; Mardis’s adm’r v. Shackelford, 4 
Ala. 503; Acre v. Ross, 3 Stew. 288.] A written acknow- 
ledgment by an acting executor, that a claim was presented 
within the time required by law, is evidence of the fact of 
presentment. [Starke & Moore v. Keenan’s ex’r, 5 Ala. 590.] 
The service of ascire facias upon the personal representative 
would be a presentation of theclaim. [Jones’s ex’r v. Light- 
foot, 10 Ala. 18.] The commencement and continued pro- 
secution of a suit within eighteen months from the grant, is 
a presentation of the claim against the estate of a deceased 
person, within the meaning of the act. [Henly’s ex’r v. 
Shufford, 11 Ala. 203. ] 

9. We contend that the order on the minutes of the bank, 
stating that in the event Kirkman, Abernathy & Hanna, failed 
to pay the bill at maturity, their credit should not be affected 
in bank, did not prejudice the rights of the indorsers—1. Be- 
cause the agreement was nudum pactum a promise by a cre- 
ditor to give time in writing, and the time actually given to 
the principal, does not release the surety, if there was no con- 
sideration for the promise. [Agee v. Steele, 5 Ala. 948.] An 
express agreement not to sue, made after giving notice of 
non-payment, being nudum pactum, will not discharge the 
other parties. [Chittyon Bills, 447, and authorities there 
cited.| A gratuitous agreement by the holder of a bill with 
the acceptor, made on the last day of grace, to look to him 
alone for payment, and not to present the bill, or notify the 
drawer, does not relieve the drawer if the protest is made and 
notice given. [De Witt v. Bigelow, 11 Ala. 480.] 2. Be- 
cause the bank entered into ne agreement by which it was 
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disabled from bringiug suit at any time the indorsers might 
require it. [Chitty on Bills, uli supra; Inge v. Bank of 
Mobile, 8 Port. 108; Prout v. Decatur Bank, 6 Ala. 309; 
Shehan v. Hampton, 8 Ala. 942; Chilton & Price v. Rob- 
ins, Paynter & Co. 4 Ala. 223.] The agreement, nudum 
pactum, as it was, did not encourage the acceptors not to pay 





the bill, nor did it give time. Must a creditor refuse to ex- 
tend credit to a principal in order to avoid a release of a 
surety? 3. Because Hutchings, by becoming a party to the 
trust deed to Pope, has himself released the acceptors. [Story 
on Bills, $ 433; Bradford v. Hubbard, 8 Pick. 155.] If this 
agreement could be tortured into a release of the acceptors, it 
could not affect Hutchings’s rights, because, by taking ample 
security, he became the principal party to the bill, and it can 
make no difference with him whether he pays the bank or the 
acceptors: for if they had paid the bill, being accommoda- 
tion acceptors, they could have recovered the amount from 
Hutchings or his representative. [Story on Bills, § 434, 425; 
Chitty on Bills, 450 to 454, 269; Sargent v. Appleton, 6 
Mass. 85; Murray v. Judah, 6 Cow. 484.] Parties without 
funds in the hands of drawees, are not discharged, though 
time be given, or additional security taken. [Chitty on Bills, 
450, side page, and note of Catlet v. Haigh, 3 Campbell, 281.] 
As to bank refusing to cancel on Pearson’s check. ‘If a bill 
is negotiated for a particular and special purpose, then the 
proceeds cannot be applied to a different purpose.” [Chitty 
on Bills, 91, side page, and note of Smith v. Knox.] This 
will apply to Hutchings’s directions to Nelson as to the ori- 
ginal design of the parties to the bill as to the application of 
its proceeds. 


DARGAN, J.—The first question arises on the state of the 
pleadings. 

The defendants pleaded the statute of limitations of six 
years. The plaintiff replied the death of the testator in 
January, 1841—the grant of letters testamentary to the de- 
fendants on the 25th January, 1841—aund that deducting the 
six months after the grant of letters to the defendants, during 
which they could not be sued, the canse of action has not: 
accrued within six years previous to the issuance of the writ 
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To which replication there was a demurrer, and it was over- 
ruled. This brings up the question, whether the six months 
after the grant of letters testamentary, or of administration to 
the representatives of a decedent, shall be computed, in cal- 
culating the time necessary to the bar of six years. In the 
case of Houpt v. Shields, 3 Porter, 247, it was considered 
as asettled question, that the six months, during which the 
right to sue was snspended by statute, was not to be compu- 
ted in calculating the time necessary to form the bar. ‘This 
was considered as decided by the case of Hutchison v. Tolls, 
2 Porter, 44; and the Supreme Court of Mississippi has so 
decided on a similar statute, in the case of Dowell v. Wilcher, 
2 Smede & Marshall, 452. And these decisions seem to be 
in conformity with reason—that if the right of action is sus- 
pended by statute for a time, that this time should be deduct- 
ed, in calculating the time necessary to form the bar. 

2. The next question is, whether the debt or claim, was 
presented to the defendants as executors, within eighteen 
months. ‘The evidence on this point is, that the bank made 
out a list of all claims against the defendant’s testator ; at the 
foot of which they were informed that the bank looked to 
them for payment, and the claim sued on was described in 
this notice, by its date, amount ; and also the character that 
each party bore to the bill, stating that it was payable in New 
Orleans. 

This was amply sufficient. It is not necessary to present 
to the executor, the piece of paper, on which the bill or note 
is written ; nor would it be necessary to produce the wit- 
nesses who would prove the claim, if it could be proved on- 
ly by parol. All that is necessary, is to give him notice of the 
existence of the debt, and that the holder looks to the estate 
for payment. [See 10 Ala. Rep. 23; also, Boggs, adm’r, v. 
The Branch Bank at Mobile, 10 Ala. 970.] So it has been 
held, that suit brought on a claim within eighteen months, 
against the representative, is a sufficient presentation. [1 
Porter, 359. | 

3. The next question we propose to examine, is, as to the 
correctness of the refusal of the court to charge as requested 

-by defendants. 
After the bill was accepted, but before it fell due, the bank 
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by resolution agreed, that under the peculiar circumstances 
of this case, the credit of the acceptors should not be impair- 
ed in bank, by the protest of the bill for non-payment; and 
to carry out this agreement, the bill was not sent to the bank 
in New Orleans, with which they usually did business, but 
was sent to Martin, Pleasants & Co., who were advised of this 
agreement ; but the defendant’s testator had no notice of it. 
To rebut this proof, the plaintiff offered in evidence a deed 
executed by P. F. Pearson, for whose benefit the bill was 
drawn, accepted and endorsed, and to whose credit the pro- 
ceeds was placed, dated the 17th October, 1838, by which he 
conveyed to Willis Pope, as trustee, all his stock of goods, 
accounts, &c., to secure the defendant’s testator against all 
liabilities he had incurred on his account. ‘This deed was 
signed by the trustee, Pope, and also by the defendant’s tes- 
tator ; and by the terms thereof, the said Pope was required, 
in the first place, to pay all debts from the proceeds of the 
effects, for which Hutchings was liable, for and on account 
of the said Pearson ; and the testimony of the trustee, Pope, 
shows, that it was ample to pay the debts of Pearson, on 
which the defendant’s testator was liable ; and that he had, 
under the directions of the testator, paid $3,000, to other 
debts. Under this proof, the court refused to instruct the ju- 
ry, that the agreement of the bank, before alluded to, dis- 
charged Hutchings as the indorser of the bill. 

The contract of an indorser, is, that if the bill be presented, 
payment demanded, and it be refused, then, on protest for 
non-payment and notice, he will pay. 

The demand of payment is a pre-requisite to his liability, 
(if it can be made,) and this pre-requisite must be complied 
with in good faith. An agreement made by a bank, with the 
acceptor of a bill, before its maturity, that if it be not paid, 
his credit shall not suffer, will, and should discharge an in- 
dorser. ‘The credit of an acceptor, is the security that the 
indorser has for the payment of the bill. ‘To preserve his 
credit unimpaired, is a matter of the highest importance to a 
merchant ; he will, and ought to use all just efforts to pro- 
tect it ; but this credit is prostrated at once, if he does not 
meet his bills. An agreement, therefore, with an acceptor, 
to protect his credit, although he does not meet his bills, takes 
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from the indorser his highest security, that the acceptor will 
pay. This interference with the rights of an indorser, will 
discharge him from all liability on the bill. 

But the question recurs, if the acceptance be made for the 
mere accommodation of the drawer, and the indorser has re- 
ceived indemnity from the drawer, to pay this bill, will such 
an agreement discharge the indorser? In the case of Ste- 
phenson v. Primrose, 8 Porter, 166, this court said, whenever 
an indorser receives collateral security, to protect him from 
his indorsement, and the security, whether it be by way of 
mortgage, or otherwise, is sufficient for that purpose, the ma- 
ker’s default will fix the liability of the indorser, without de- 
mand being made or notice given. So in the case of Chil- 
ton v. Robbins, Painter & Co., it was decided, that a securi- 
ty, who was fully indemnified, could not avail himself of the 
defence that the creditor had given time to the debtor, with- 
out his consent, see 4 Ala. Rep. 223; to the same effect see 
12 Wend. 123. And in the case of Bradford v. Hubbard, 8 
Pick. 155, it was decided, that an indorser who had been 
fully indemnified, could not maintain an action against an 
accommodation acceptor. 

These authorities show, that an indorser who is indemni- 
fied, cannot complain, though no demand be: made of 
the acceptor. ‘This proposition however, has been assailed 
in the argument of the plaintiff’s counsel, and we are refer- 
red to the argument of chief justice Gibson, in the case of 
Kramer v. Sanford, 4 W. & Serg. Rep. 328. He expresses, 
it is true, strong dislike to the principle, that taking indemni- 
ty from the drawer, is a waiver of demand, and notice ; but 
yet concedes, that if money, or effects, is placed in the hands 
of the indorser to pay the bill, and sufficient to protect him, 
that there is no necessity for giving him notice. By this ad- 
mission, he yields the whole question, for the authorities re- 
ferred to, hold the indorser liable only when he has received 
full indemnity. And if he has received full indemnity for 
the purpose of paying the bill, we cannot see what injustice 
there is in holding him liable to pay it; nor will any preju- 
dice result to him, or injury to this species of securities, from 
sucha principle. Whenever therefore, an indorser has received 
full indemnity to pay a bill, he stands as an acceptor, bound 
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to pay the bill, whether it has been presented for payment, or 
not. 

But it is objected that the deed of trust does not specify 
this bill, and that it was erroneous to permit parol proof to 
show that this bill was intended to be secured, and was in 
fact secured, though by an improper description. This is not 
the law; the deed does not undertake to specify the debt 
with certainty, and the rule is well established, that if a 
mortgage is made to secure a debt, and the debt be impro- 
perly described in the mortgage deed, yet as between the 
parties to it, the actual debt may be shown, and the mortgage 
will be held as a security for it. [Duval’s Heirs v. McLos- 
key, 1 Ala. Rep. 708.] | The court therefore did not err in 
permitting the witness to testify, that this bill was secured 
by the deed of trust, nor was it error, under all the evidence, 
to refuse the charge requested, as the testimony tended to 
show, that the testator had ample indemnity. 

4. The next, and last question we shall notice, is, was it 
necessary before the suit was brought, to make the affidavit, 
required by the statute of 1828? ‘The proof on this point is, 
that the billafter protest, was remitted back to the bank, with 
the protest. It was drawn in sets, first and second. The 
first only was accepted, and protested, and the cashier of the 
bank, thinks it was handed to the attorneys of the bank, 
Rice & Lindsay, for suit; and it appears they gave their re- 
ceipt for it; but they have no knowledge of it, nor are they 
able to state what has become of it—from this the cashier 
infers it was lost. Search has been made for it, at every 
place where it would be likely to be found. On this proof, 
the plaintiff proceeded to read the second of exchange, and 
to give secondary evidence of the protest of the first—the 
protest being lost with the first set. To the admission of 
this proof, the defendants objected, but the objection was 
overruled. The statute of 1828, (Clay’s Dig. 382) is in the 
following language: “'That when any person may have, or 
own, or may have had, or owned, any bond, bill, note, agree- 
ment, or other instrument in writing, the right, or title to the 
same, remaining in him, her or them, and the same shall be, 
or shall have been destroyed, by fire, or lost by accident, 
such person, or persons, shall be authorized, upon first making 
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oath in writing, of the loss of such bond, bill, note, agree- 
ment, or other instrument, and that the same has not been 
paid, satisfied, or otherwise discharged, to sue for, and recover 
the same, at common law.” 

This statute has received a construction, from which we 
cannot depart. In the case of the Bank of Mobile v. 'Till- 
man, it was decided at the last term, that this statute was 
cumulative merely; that a plaintiff, notwithstanding this sta- 
tute, might sue at common law, without making the affidavit, 
in all cases where he could have sued at common law, be- 
fore the statute; but if he would sue on any lost instrument 
at law, since the statute, upon which he could not sue at 
common law because of the loss, he must first make the affi- 
davit prescribed. It is then necessary to ascertain, if the 
plaintiffs could have maintained their suit on the evidence, 
before the passage of this act. If they could, then by the 
construction given to this act, it may now be done. 

It was for a long time an unsettled question in England, 
whether a suit at law could be maintained on a lost note, or 
bill, that could be passed from hand to hand by delivery, and 
on which any holder might sue. But in the case of Hansard 
v. Robinson, 7 B. & C. Rep. 20, Lord Tenterden, after a tho- 
rough examination cf the question, determined against the 
right to sue at law, and from that time, the question seems 
to be settled in England, and the decision in this case has 
been adopted by the text writers as unexceptionable. [See 
Chitty on Bills, 297; Story on Bills, —.] And these autho- 
rities say, it is not material whether the bill was due, or not, 
at the time of the loss. 'The same question arose in 3 Cow. 
303, and the same rule was maintained, and the court say, 
that a suit at law, cannot be maintained on a lost note, that 
is transferable by delivery, and that the only remedy is in 
equity, and that the rule is the same, whether it lost before, 
or after due. 

Mr. Greenleaf, in his treatise on Evidence, vol. 2, 131, 
adopts the same rule. I have looked into the authorities, 
with some wish, to find the rule established to the contrary, 
but I think I am forced to pronounce, from the weight of au- 
thorities, both in England and the United States, that a suit 
cannot be maintained at law, on a lost bill, or note, that will 
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pass by delivery, whether lost before, or after due. The sta- 
tute, then, not having been complied with, the suit cannot be 
maintained, for the want of the oath prescribed. The de- 
fendant’s counsel, however, has attempted to draw a distine- 
tion in this case; he says that the whole bill has not been 
lost, but only the accepted, and protested part, or set; and 
that a suit at law can be maintained on the second set, or part 
which has not been accepted, or protested, on proof of the 
loss of the accepted part. I have examined the authorities 
referred to, and they do not bear out the distinction. In Ist 
Johnson’s Cases, 107, although the court say, that the plain- 
tiff was not bound to transmit the accepted set, but might 
retain it, to proceed against the acceptor, and at the same 
time proceed against the indorser. It will be seen, that the 
question arose merely on a question of notice, and the accept- 
ed set was remitted back, before the trial, and was produced. 
(The head note of that case is incorrect.) And in the case of 
Wells v. Whitehead, 15 Wend. 528, Nelson, J., reviewed the 
authorities on this question, and his conclusion is, that the 
acceptor can require the production of the accepted set, be- 
fore a recovery can be had against him. 

So it is said by Chitty on Bills, 175, 9th edition, that 
if the holder present an unaccepted part of a bill, and suggests 
that he has lost the accepted part, that the acceptor may re- 
quire of him, caution, or security against his liability to pay 
the accepted part. From this it appears, that if the accepted 
part is lost, that an acceptor may demand security, before he 
is bound to pay. If the acceptor can demand security, be- 
fore he is compelled by law to pay, that right of the acceptor 
is inconsistent with an immediate right of action on the part 
of the holder; for if the holder could sue at law immediately, 
without regard to this right of the acceptor, then would the 
acceptor be bound to pay, without caution, or security. We 
are therefore brought to the conclusion, that the court erred 
in admitting the secondary evidence of the bill, and protest, 
and the judgment is reversed, and the cause remanded. It 
may be, that the bill will be found, or the testimony may es- 
tablish the destruction of the bill, in either of which events, 


the affidavit would be unnecessary. 











ALABAMA. 


~ Gibbs v. Jemison, Adm’r. _ 





GIBBS v. JEMISON, Apw’r. 


1. G., purchased from A. a tract of land, knowing that the title was outstand 
ing in another, executed his notes for the purchase money, and took from 
him « conveyance by deed. Afterwards, J., the assignee of the notes, ex- 
ecuted a covenant toG., by which, in consideration that G. paid him $4000 
by the first Monday in April, 1841, he bound himself to procure, and de- 
liver to G., a fee simple title to the land, at the time agreed on for the pay- 
ment. J. immediately commenced proceedings to get in the outstanding 
title, but was unable to do so before 1846, previous to which he had co- 
erced the payment of the money from G. by execution. An action being 
brought by G., against J., on the covenant, after the payment of the mo- 
ney, and before the title was obtained by J.—Held, that the measure of 
damages could not exceed the expense, and trouble of obtaining the legal 
title, and when that was obtained and vested in the plantiff before the tri- 
al of the cause, the damages should have been merely nominal. 


Error to the Circuit Court of Sumter. 


Covenant by the plaintiff in error. From a bill of excep- 
tions taken at the trial, it appears, that the plaintiff purchas- 
ed a tract of land of one Henry F. Arrington, sen. who in- 
informed him at the time, that he had not a legal title to the 
land, and offered to execute to him a bond for title, which the 
plaintiff declined, saying he preferred adeed. At this time 
Arrington was solvent, but afterwards, and before the pur- 
chase money became due, was insolvent. The defendant’s 
testator became possessed of the notes given for the purchase 
of the land, and urged payment, which the plaintiff declined, 
because of the outstanding title and the insolvency of Ar- 
rington. That therefore, in consideration that Gibbs would 
confess a judgment on the note, with a stay of execution un- 
til the first Monday in April, 1841, and then pay it, the de- 
fendant’s testator executed and delivered the following cov- 
enant: 

Know all men by these. presents. that I, John S. Jemison, 
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for and in consideration of $4,005, to me to be paid, by the 
first Monday in April, 1841, by Charles R. Gibbs, do bind my- 
self, my heirs, &c. to the said Charles R. Gibbs, his heirs, 
é&c., to procure and deliver to the said Charles R. Gibbs, his 
heirs, §*c., by the first Monday of April, 1841, a title in fee 
simple to the said Charles R. Gibbs, to the following tracts 
and parcels of land. (Here follows a description of the land. ) 
In witnss whereof, &c., &c., this 13th April, 1840. 

That immediately after the execution of this covenant, de- 
fendant’s testator caused a bill to be filed in the name of Hen- 
ry F. Arrington, against William Jemison, sen., to get in the 
outstanding title, and prosecuted the suit diligently but was 
unable to obtain a decree until 1846, at which time a decree 
was made divesting the title out of Jemison, and vesting it in 
Arrington. That previous to this time, defendant’s testator 
had coerced the payment of the money by execution, and 
both before and after the payment, plaintiff urged defendant’s 
testator to prosecute the suit and obtain the title. 

The court charged the jury, that the measure of damages 
was not the value of the land at the time of the default, but 
that it was the actual injury the plaintiff had sustained by 
the delay in perfecting his title. To this the plaintiff ex- 
cepted, and now assigns for error. 


Reavis, for plaintiff in error. 
R. H. Smiru, contra. 


ORMOND, J.—This is not a covenant between vendor 
and vendee, but is a covenant by a stranger, that in conside- 
ration of the payment, by the vendee to him, of a sum of 
money by a stipulated period, he will at that time procure to 
be made to hima title in fee simple to a tract of land. It is 
quite clear that these are dependent covenants, and that nei- 
ther can maintain an action against the other, without aver- 
ring a performance onhis part. The declaration avers that 
the plaintiff did pay the money at the time stipulated, but 
that the defendant did not cause the title to be made. 

In Pinkston v. Huie, 9 Ala. 252, we held, that the mea- 
sure of damages, upon a breach of covenant, that a third per- 
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son would make a title, was not the price, or value of the 
land, but the value of the title at the time it was to have 
been made. ‘To the same effect is Dyer v. Dorsey, 1 Gill 
& J. 440. Soin this case, if the plaintiff had proved a per- 
formance of the contract on his part, the measure of damages 
at law, would have been the value of the outstanding legal 
title in William Jemison, sen. We say at law, because in 
equity, it would have been held, that time was not of the 
essence of this contract. This was held in Beck v. Simmons 
& Kornegay, 7 Ala. R. 71, which cannot be distinguished 
trom this. There, as here, it was known at the time the 
contract was made, that a suit was necessary to get in the 
outstanding title, and if the covenantor proceeds with dili- 
gence to obtain it, and is prevented by the necessary delays 
of the law from obtaining it, by the time stipulated, he will 
not in a court of chancery, be held to a literal compliance 
with it. 

Here the plaintiff did not comply with the contract on his 
part, so as to entitle him to demand a strict performance from 
the defendant, and the charge of the court, that he could re- 
cover for any injury caused by the delay, was as favorable as 
he could have asked. 

It appears, that by the purchase and deed from Arrington, 
he obtained a perfect equitable title to the land, the naked 
legal title being outstanding in another. In such a case it 
would seem, the measure of damages could not exceed the 
expense and trouble of obtaining the legal title, and when, as 
in this case, the legal title had been obtained, and vested in 
the plaintiff before the trial of the cause, the damages should 
have been merely nominal. 

Judgment affirmed. 
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1. An inquisition, had by order of the orphans’ court, to ascertain whether an 
individual is not non compos mentis, of the pendency of which he has no 
notice, is not evidence for any purpose, to affect the right of the individ- 
ual so found to be insane, or any one claiming through him. 

2. Insanity, is shown by the proof of acts, declarations, and conduct, incon- 
sistent with the character, and previous habits of the party. The mere 
opinions of witnesses, of the sanity, or insanity, of a person, are not com- 
petent testimony, unless they are medical men, acquainted with the facts. 

3. The defendant in the action of detinue, may show title in a third person. 

4, The proper practice, is, to reject illegal testimony when offered, and not 
to admit it, subject afterwards to be excluded, when the court charges the 
jury ; as it may be impossible to eradicate an improper impression made 
upon them. An exception to this rule obtains, where a party proposes to 
make testimony relevant, by evidence to be subsequently offered. 


Error to the Circuit Court of Talladega. 


Tis was an action of detinue, brought by the plaintiff, to 
recover of defendant, certain slaves. On the trial, the plain- 
tiff read in evidence a bill of sale, executed to him for the 
slaves, by George L. Patrick, bearing date the 9th January, 
1845. At the date of the instrument, the slaves were in pos- 
session of Patrick, and belonged to him. The consideration 
expressed in the bill of sale, is $1,200. 

The defence was, that at the date of the execution of the 
instrument, Patrick was non compos mentis ; and to show 
this, the defendant offered in evidence the transcript of a re- 
cord from the orphans’ court of St. Clair, from which it ap- 
pears, that on the first day of January, application was made 
to the judge of the orphans’ court, by the friends of George 
L. Patrick, for an inquisition of lunacy, to ascertain if said 
Patrick was not a lunatic, and incapable of managing his af- 
fairs ; but it does not appear who those friends were. The 
judge of the orphans’ court ordered a writ de lunatico in- 
quirendo, to be issued to the sheriff of the county, command- 
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ing him to summon twelve citizens of the county, to make 
inquisition, if said Patrick be a lunatic, and incapable of man- 
aging his affairs. ‘The sheriff summoned the jury, and on 
the 4th day of January, 1845, after being sworn, they found 
that Patrick was incapable of transacting his business, and 
was liable to be imposed on by any designing person, and cer- 
tified this verdict, under their hands and seals. The sheriff 
returned the writ, with this verdict of the jury, to the or- 
phans’ court, 

On the 6th day of January, 1846, the orphans’ court ap- 
pointed the defendant guardian of the person, and property 
of George L. Patrick—after reciting what the jury had done, 
and stating that they had certified that Patrick was incapa- 
ble of transacting business, and was non compos mentis. The 
defendant gave bond with security, and letters of guardian- 
ship were issued tohim. The defendant proved, that he ob- 
tained possession of the slaves under these proceedings in the 
orphans’ court, and also introduced proof tending to show, 
that the object of the bill of sale, was to enable the plaintiff 
to run off the slaves, and to seli them for a compensation. 

To the admission of each portion of this testimony, and to 
the whole of it, the plaintiff objected, but the court permit- 
ted it to go, reserving the admissibility of it, and its legal ef- 
fect, until his charge to the jury should be given by consent 
of parties. 

The defendant offered evidence tending to show, that the 
plaintiff had but very little property, and was indebted about 
$250. 'To the admission of this evidence the plaintiff ob- 
jected. ‘The only evidence of any consideration paid by 
plaintiff, was, that he had given his note to Patrick for 
$1,200; but there was a conflict of testimony whether he 
had or not. 

The defendant also proved by witnesses, who were not 
physicians, that there had been, for about two years, a change 
in the appearance of Patrick. ‘That he was about seventy- 
five years old; that his eyes once had a natural appearance, 
but that now they had not. ‘To this evidence the plaintiff 
objected, but his objection was overruled, and the plaintiff 
excepted. 

The defendant also proved, that for some time previous to 
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the execution of the bill of sale, Patrick frequently cursed his 
son, said he cared nothing forthe bible, and that he was as 
good as Christ. ‘T'o this evidence the plaintiff objected, but 
his objection was overruled. 

The plaintiff offered to prove by the subscribing witnesses 
to the bill of sale, that in their opinion, Patrick was sane at 
the time he executed it. ‘The defendant objected to this 
proof ; the objection was sustained, and the plaintiff ex- 
cepted. 

The court charged the jury, 1. That if they believed that 
the bill of sale was executed, merely to enable the plaintiff to 
run off, and sell the slaves for compensation, the plaintiff 
could not recover. 

2. That although the proceedings in the orphans’ court 
were not evidence of the insanity of Patrick, yet they were 
evidence of an outstanding title in the administrator of said 
Patrick, and if they believed said Patrick was insane at the 
time of executing the bill of sale, the plaintiff could not re- 
cover. ‘T'o these charges, and to the refusal of the court to 
exclude from the jury, the proceedings of the orphans’ court, 
the plaintiff excepted. 


S. F. Rice, for the plaintiff in error.—The proceedings of 
the orphans’ court were wholly void, because George L. Pa- 
trick had no notice of them. [5 Pickering, 217; 14 Mass. 
222. | 

The court erred in permitting the defendant to show the 
pecuniary condition of the plaintiff, to impeach the bill of 
sale. 

The court should have permitted the subscribing witnesses 
to testify as to their opinion of the sanity of the testator. 

The charges of the court were erroneous. 


Woopwarp, contra.—There was no error im the ruling of 
the court. 

The record of the orphans’ court was competent evidence 
to enable the defendant to prove by other evidence, the in- 
sanity of the maker of the bill of sale. 

The defendant could prove title in another, to show the 
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plaintiff had uo title. [8 Porter, 314; 9 Ib. 151; 15 Johns. 
207 ; 14 Ib. 128.] Allthe evidence tended to show that Pa- 
trick was insane. 

The opinion of the subscribing witness, as to the sanity of 


Patrick, was properly rejected. [5 Ala. 241.] 


DARGAN, J.—The first question we propose to examine, 
is, was the record of the orphans’ court of St. Clair, purport- 
ing to be an inquisition of lunacy, to ascertain if George L. 
Patrick was sane, or non compos mentis, evidence for any 
purpose ? : 

These proceedings purport to be had on the application of 
the friends of Patrick. The writ was issued, and the jury 
certified that he was incapable to transact business ; that he 
was liable to be imposed upon by designing persons; and 
that he was non compos mentis. ‘This verdict was returned 
with the writ, and thereupon, a guardian was appointed, the 
defendant in error, to take charge of his property and person. 
It does not appear that George L. Patrick had any notice 
whatever, of the time, and place, of making this inquisition ; 
or that the jury saw him, or made any application, or effort 
to see him. It does not appear that he had any notice of the 
application to the court for the writ, or that he had any notice 
of the action of the court, on the return of the writ—but the 
proceedings were ex parte merely; and by the judgmentof the 
orphans’ court, the defendant in error is invested with the 
control of the property, and person of Patrick. 

I think it is a fundamental principle of justice, essential to 
the rights of every man, that he shall have notice of any ju- 
dicial proceeding that is about to be had, for the purpose of 
divesting him of his property, or the control of it, that he may 
appear and show to them, who sit in judgment on his rights, 
that he has not lost them by the commission ofa crime ; nor 
should those rights be taken from him by reason of any mis- 
fortune. That he has the right to appear before the jury, 
and the court, and to show that he is not insane, that he, 
and his property should not be put in charge of another is a 
self-evident truth, and is denied by no legal authority. [See 
12 Ves. 444; Hx parte Cranmer, Stogk on Lunacy, 100.| 
This being his right, to appear, and defend himself, the ques- 
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tion is, what effect is the law to give toa proceeding that has 
denied this right ? 

In the case of Wait v. Maxwell, 5 Pickering, 219, this pre- 
cise question came up, and the court held, that the proceed- 
ing of the court of probate, and the grant of letters of guar- 
dianship, were null and void, because the non compos had no 
notice of them. And in 14 Mass. R. 222, it was determined, 
that it was the right of an individual, against whom proceed- 
ings in the court of probate were taken, to appear and con- 
trovert the fact of insanity, and that an inquisition taken 
without notice, was void. 

These authorities seem to be, in unison with the first prin- 
ciples of justice, and are not opposed by any authorities that 
have fallen under our observation. We therefore come to 
the conclusion, that the proceedings of the county court, in 
the nature of an inquisition, and determining said Patrick to 
be non compos mentis, are void; that they are not evidence 
for any purpose in the trial of the issues in this case, and 
should have been rejected, and not allowed to go to the jury. 

This cause must be reversed for this error, and we will 
therefore lay down the rules of law, applicable to the evi- 
dence shown in the bill of exceptions, instead of examining 
each question seperately. 

It is clearly the law, that in an action of detinue, the plain- 
tiff must show title in himself, and an unlawful detainer by 
the defendant, consequently, if the bill of sale was obtained 
by fraud, or imposition, the plaintiff cannot recover; nor can 
he recover, if Patrick was insane at the time of its execution, 
for in either event it would not give the plaintiff a title, and 
the defendant could show that the title to the slaves was still 
in Patrick, or if he be dead, in his representatives. [See 8 
Porter, 314; 14 John. Rep. 128; 15 Ib. 207; 11 Wendell, 
58.] 

When it becomes necessary to prove an individual insane, 
the usual evidence is, his acts, declarations, and conduct, in- 
consistent with his previous character, and habits, and lead- 
ing to the conclusion of an aberation of the mind. The jury 
are to draw their conclusion from those acts, declarations, and 
conduct, whether the party is sane or not ; but the mere opin- 
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ion of the witnesses, whether the individual is sane. or in- 
sane, is not evidence. [5 Ala. Rep. 243.} 

True, if the witnesses were medical men, acquainted with 
all the facts, they are permitted to give their opinion; but 
the law limits the rule to medical men. [Stock on Lunacy, 
43; 2 Phil. Ev. 759, note 290. ] 

A subscribing witness to a will, is permitted to give his 
opinion, as to the sanity, or insanity, of the testator , but this 
is an exception to the rule, established rather on authority, 
than on any reason—and seems to be too well established to 
be departed from ; but this is the enly exception to the rule. 
That on the question of sanity, the witnesses must speak to 
facts, declarations, acts, and conduct of the party, conducing 
to prove insanity, and are not permitted to give their opinion, 
merely, that the party is sane, or insane. 

Before we dismisst his case, we will express our opinion of 
the practice that seems to be growing up, of permitting the 
whole evidence to go to the jury, and then for the judge, ei- 
ther in his charge, or before his final charge is given, to ex- 
clude, or take back from the jury, such portions of the evi- 
dence as is illegal. After he has informed the jury, that the 
testimony of a particular witness, or some parts of it, is illegal, 
or that what they have heard read from a particular paper, or 
some part of it is illegal, is he able to say, that he has oblite- 
rated from the mind of each juror the effect or impression pro- 
duced? May not the juror be unconsciously influenced by 
such impression, to some extent ? 

The better practice, is, to pursue the well established rules, 
and when evidence is offered, and objected to, the court 
should then exclude it, or permit it to go to the jury. 

It is true, that a departure from this rule is frequently ne- 
cessary, upon a question of the relevanby of the testimony. 
But then it is usual for the party offering it, to state to the 
court, that he intends proving some other fact, specifying 
what that fact is, which will connect it, and make the proof 
relevant. If he fail to do this—that is, to prove the connect- 
ing fact—the court should then reject the irrelevant proof. 
By this course of practice, we know that no impression is 
made oft the mind of the jury by illegal evidence : but under 
the practice adverted to. we do not, and in cases of doubt, 
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this impression made by illegal proof, may determine the ver- 
dict, and if so, an injury will result, that may not be re- 
medied. 


Let the judgment be reversed, and the cause remanded. 





GRAHAM ann ABERCROMBIE v. CHANDLER. 


1. An execution issuing from the orphans’ court, for the collection of money, 
should be made returnable to the regular semi-annual term of the county 
court proper, if there are fifteen days between the commencement of the 
term, and the teste of the writ; if not, then to the next succeeding term of 
the county court. 

2. Such an execution, when issued, has the same attributes as an execution 
issued on a judgment at common law, must be executed in the same mode, 
and may be enforced in the same manner: consequently, a motion may be 
made against the sheriff for failing to make the money. 


Error to the Circuit Court of Perry. 


Morton for judgment by the plaintiffs in error, against the 
defendant, sheriff of Perry, upon a suggestion that by due 
diligence he could have made the money on an execution 
which issued in their favor, upon a decree of the or- 
phans’ court of Perry, which was made returnable to 
the next stated term of the county,court. The motion was 
originally made in the county court of Perry, and transferred 
to the circuit court, the judge of the county court being in- 
terested. On motion of the defendant’s counsel, the court 
refused to take jurisdiction, and dismissed the cause, which 
is the matter now assigned for error. 


Peck, for plaintiff in error. 
A. B. Moore, contra. 


ORMOND, J.—In Westmoreland v. Hall, 11 Ala. R. 127, 
we held, that a motion for failing to return an execution, is- 
sued by the orphans’ court, which was made returnable on a 
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day appointed by the orphans’ court for the return of process, 
would not lie against the sheriff, and it is said, that “if the 
party in whose favor a decree of the orphans’ court is render- 
ed, would avail himself of the summary remedy against she- 
riffs, he should cause his execution to be returned to a stated 
term of the county court.” 

That has been done in this case, the execution having 
been made returnable to the term of the county court proper. 
a very brief review of the statute on this subject, will show 
the correctness of this course. 

The present system was established in 1821, by which a 
single judge was appointed to perform the functions of judge 
of the probate court, and orphans’ courts, and also to hold two 
terms in each year, at periods designated by law, for the 
transaction of business as a court of common law. He was 
required, “by order made in open court, to appoint cer- 
tain days, not less than one, in every period of each month, for 
the return of process in such cases, as he is competent to hear 
and determine, in vacation.” It is evident, that the process 
here spoken of, does not mean executions. On its face it 
imports such process as was necessary to enable it to per- 
form those duties which it was required to perform in vaca- 
tion. That the legislature did not include executions, in the 
term process, is placed beyond doubt, or controversy, by the 
fact, that it was not until nine years after the act was pass- 
ed, that the orphans’ court had power to issue executions. 

This act, passed in 1830, gives to decrees on final settle- 
ments against executors, &c., the force and effect of judg- 
ments at law, and authorizes executions to issue thereon ; 
but the act is silent as to the term of the court, to which the 
execution shall be returned. [Clay’s Dig. 304, ¢ 42.] It 
would seem however, necessarily to follow, that when this 
power was conferred on the orphans’ court, the process was 
to be subject to the same rules by which the same _ process 
was governed, when issued by other courts of record. 

The act of 1807, is the general law, regulating the man- 
ner of issuing and returning executions. They are to be 
made returnable to the next succeeding term, which by a 
subsequent act is changed, to three days preceding the first 
day of the next succeeding term; and at least fifteen days is 
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required to intervene, between the teste and return of the 
writ. To this act there is a proviso, “that if the plaintiff 
shall desire an execution to issue, the execution return- 
able at a further day, the clerk shall issue the same 
accordingly, so as the day of such return, be upon a court 
day, within ninety days after the teste thereof.” [Clay’s Dig. 
199.} This act passed under the review of this court, in 
Harrell v. Martin, Pleasants & Co., 4 Ala. Rep. 650. It was 
there held, that the term court day, in the proviso, was with- 
out meaning; the act having been copied literally from an 
old statute of Virginia, in which State there are monthly 
terms of the county court, held throughout the year, called 
court days. ‘The true construction of the act was held to 
be, that the execution must be made returnable to the next 
succeeding term of the court, if there were fifteen days be- 
tween the teste and return; but if there were less than that 
number of days, between the teste and return of the writ, 
then it must be made returnable to the next succeeding term. 
As therefore, fifteen days must elapse, between the teste and 
return of the execution, and if alevy is made, at least ten days 
notice must be given of the sale, not to speak of the other de- 
lays which the law allows, by giving a forthcoming bond, 
&c., it isobviously impossible, for an execution from the or- 
phans’ court to be made returnable, to the day which the 
court is required to designate for the return of such process, 
as it may hear and determine in vacation. These days, or 
terms, if they can be so called, must occur at least once in 
every month, and may, and in most of the counties of the 
State do, occur much oftener—twice, three times, or even 
four times in each month. From this it must result neces- 
sarily, that the execution, when issued, should be made re- 
turnable to the regular semi-annual term of the county court 
proper, if there are fifteen days between the commencement 
of the term and the teste of the writ; if not, then to the next 
succeeding term of the county court. This is the correct 
construction of the statute, or the act of 1830 is inoperative, 
and no execution can issue on decrees of the orphans’ court: 
and this is in effect the result of the decision in Westmore- 
land v. Hall, supra. 

The act permitting such a motion as this to be made 
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against defaulting sheriffs, passed in 1826, four years previous 
to the law authorizing the orphans’ court to issue execution 
on its decrees, but it appears to us, there can be no doubt it 
operated upon the act of 1830, as soon as it was passed. It 
is a remedy given for the enforcement of executions, issued 
by a court of record, and whenever the power to issue execu- 
tion is given to a court of record, all the Jaws applicable to the 
issue, return, and mode of enforcing the process, must imme- 
diately attach to it, unless other modes are pointed out in the 
act itself. Such was evidently the design of the legislature, 
as the act declares, that the decree of the orphans’ court, shall 
have the force and effect of judgments at law. When there- 
fore an execution issues on a decree of the orphans’ court, it 
has the same attributes as an execution upon a judgment at 
common law—must be executed in the same mode, and may 
be enforced in the same manner. 

This motion was transferred to the circuit court, because, 
as stated on the record, the judge of the orphans’ court was 
related by consanguinity, to one of the plaintiffs. ‘This was 
expressly authorized, and indeed required by the act of 1831. 
[Clay’s Dig. 298, § 10.] 

The court having erred in refusing to take jurisdiction of 
the cause, its judgment must be reversed, and the cause re- 
manded. 


PRINCE v. PUCKETT, Ex’x 


1. The plea of accord and satisfaction, is not an admission of the cause of 
action, when the general issue is also pleaded. 

2. One who receives goods as a warehouseman, from one who obtained them 
by the commission of a trespass, and on demand, refuses to deliver them 
to the owner, is not liable to be sued in trespass. Trover, or detinue, is 

the appropriate action. 
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Writ of Error to the County Court of Sumter. 








Batpwin, for the plaintiff in error, made the following 
points : 

1. The defendant below had the right to plead the general 
issue, and also special pleas in bar. The court charged 
that the plea of accord, and satisfaction, admitted the cause 
of action; the general issue being pleaded, denied that right. 

2. Under the evidence, trespass would not lie against the 
defendants. He cited 5 Cow. Rep. 489; 9 Bacon’s Ab. 475, 
and other authorities. 


Reavis, contra 


DARGAN, J.—The sheriff of Sumter county, having an 
attachment in his hands against Kirkland, levied it on eleven 
bales of cotton, the property of James Puckett, and delivered 
the cotton to the plaintiffs in error, who are warehouse keep- 
ers. Puckett demanded the cotton of the plaintiffs, and they 
refusing to deliver it, he brought trespass against them to the 
county court. James Puckett died, and the defendant in er- 
ror, his executrix, was made a party to the suit. The plain- 
tiffs in error, pleaded not guilty, accord and satisfaction, with 
other special pleas. On the trial, the court was requested to 
charge the jury, that if they believed the defendants were not 
liable to the action of trespass, up to the demand as indicated 
by the testimony, then the demand, and refusal, did not make 
them liable to this action; which the court refused, and 
charged, that the plea of accord and satisfaction, admitted the 
cause of action. The charge given, and the refusal to charge 
as requested, are assigned for error. 

It is very clear, that the court erred in the charge given. 
By our statute, defendants may plead the general issue, and 
such special pleas in bar, as they may think necessary to 
their defence. To hold that a plea in bar, admits the cause 
of action, notwithstanding the general issue is pleaded, and 
relieves the plaintiff from the necessity of proving it, would 
deny the right to plead the general issue, with a special plea 
in bar. [7 Ala. Rep. 531.] 
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2. The court also erred in refusing to give the charge re- 
quested. It was asked rather awkwardly, but the substance, 
and meaning of it is, that under the evidence, the demand, 
and refusal, did not make the defendants liable to this action. 
This charge ought to have been given, for the law is, if a 
sheriff levy on the goods of A, to satisfy process in his hands 
against B, and deliver the goods for safe keeping, or sell 
them to a third person, such third person is not made a tres- 
passer, although he refuse to deliver them to B, on demand ; 
because the goods have come to his hands without fault on 
his part, and the owner must bring trover, or detinue. [2 
Rawle’s Ab. 556; 2 Saund. Plead. & Ev. 864; 9 Bac. Ab. 
495.] Whether the plaintiffs in error, would be liable to 
trespass, had they obtained the cotton from the sheriff tor- 
tiously, we do not determine; but under the evidence, they 
were not liable to this action. The judgment is therefore 
reversed, and remanded. 


834 











HUNTINGTON, use, &c. v. ADAMS. 


1. H. sold P. two slaves, and received in payment a sum of money in cash, 
and the bond of P. for $400, and promised P. that this bond should not be 
applied in any other way, than tothe extinguishment of a mortgage, 
which one B. held on the slaves. Held, that this testimony did not con- 
tradict the bond, the written evidence of the contract—Nor was it irrele- 
valent, as the question between the plaintiff, and defendant, was whether 
the latter assented to the delivery of the bond, by H. to the former. 


Error to the Circuit Court of Greene. 


Tue facts of the case appear sufficiently in the opimion 
See the case previously reported 9 Ala. 228. 


W. P. Wess for plaintiff in error. 
J. B. Cuarker, contra, 
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ORMOND, J.—This case has previously been before this 

court, and will be found reported 9 Ala. 228. The question 
now presented, is not the same as at the last term. 

The facts are, that Huntington sold Pippin two slaves for 
$1400, and received for them $1000 in cash, ard his bond 
for $400. At the time ofthe sale, there were two mortgages 
on the slaves, one in favor of one Booth, and the latter in fa- 
vor of Adams, for whose use the suit is brought—the mort- 
gage of Booth being the eldest, but the slaves at the time, 
being in the possession of Adams. At the time the contract 
was made Huntington promised Pippin, to satisfy both mort- 
gages, and that he would not dispose of the bond unless he 
did so to Booth, and that the bond was not to be applied in 
any other way, than to the payment of Booth. This contract 
was by parol only; and the first question reserved on the re- 
cord, is, whether this testimony was competent. 

It is resisted on the ground that it isa violation of the rule 
of law, forbidding a written contract to be explained, by pa- 
rol testimony. 

We are not able to perceive that it has this effect. The 
written contract shows, that Pippin owes Huntington, a sum 
of money. ‘The contemporaneous parol contract, that Hun- 
tington would not dispose of it, except to Booth. who held 
the oldest mortgage. This certainly has no tendency to 
contradict the bond, but admits it, and establishes the dispo- 
sition Huntington promised to make of it. 

Nor is the testimony irrelevant. When the case was here 
at a previous term, we held, that if Pippin was privy to, and 
assented to the arrangement between Huntington, and Adams, 
by which the latter delivered the slaves to the former, on re- 
ceiving Pippin’s bond, he would be precluded from setting up 
any defence against it, otherwise he would not be preclnded. 
This then was made the turning point of the case, and the 
evidence of what took place between Huntington and Pippin, 
was not only relevant, but if believed by the jury was quite 
conclusive to establish, that Pippin neither knew, or assent- 
ed to the delivery of the bond to Adams. 

The ceurt correctly refused to instruct the jury, that the 
facts in evidence warranted the inference, that Huntington, 
in delivering the bond to Adams, and obtaining the slaves 
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from him, acted asthe agent of Pippin. Doubtless the un- 
derstanding of the parties, was, that Huntington was to dis- 
charge the mortgage of Adams. This necessarily follows, 
from the sale of the slaves by Huntington to Pippin; but 
certainly in perfecting a title which he had sold, he cannot 
be considered as the agent of the vendee. At least no such 
inference can be drawn from the fact, merely, that he was to 
get possession of the slaves, by extinguishing the incumbrance. 

We can perceive no error in the record. Judgment af. 
firmed. 
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FLORA v. MENNICE. 


1. An administrator ad colligendum, is the mere agent, or officer of the court, 
and may be removed at any time, and an administrator in chief appointed. 

2. A judgment of the orphans’ court, dismissing a petition for the removal of 
an administrator, and the appointment of the petitioner in his stead, can- 
not be reviewed by an appellate court, unless the evidence offered to the 
court, or the right of the petitioner to the administration, be shown upon 
the record. 


Writ of Error to the Orphans’ Court of Sumter 


Tue record presents the following statement of facts. The 
plaintiff in error was appointed by the orphans’ court of Sum- 
ter county, administrator ad colligendum, of the goods that 
were of Nancy Flora, who in life was the plaintiff in error. 
It then shows, that citations, from time to time, were issued 
to him, requiring him to file an inventory of the estate, but 
were not served on him. At the April term of the orphans’ 
court, these letters were revoked, and the defendant in error 
was appointed administrator in chief, of the estate of the de- 
cedent; after this, the plaintiff in error presented his petition, 
praying that he might be re-instated in the office of adminis- 
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trator ad colligendum, and the revocation of the letters grant- 
ed to the defendant. 

At the October term, 1847, of said court, the following en- 
try is made: ‘“‘ John A. Mennice, administrator of said estate, 
having been cited to appear at this term, and show cause 
why Benj. Flora, former administrator might not be reinstated, 
and having appeared after a hearing, the petitioner being present 
by hisattorney, it is ordered, and adjudged, that said Mennice, 
be continued, and the petition be dismissed, at the cost of 
the petitioner, for which execution may issue—and the pa- 
pers ordered to be filed, and recorded, except the answer of 
Mennice, which is excluded from the record, not being filed 
in time. 


Horr, for the plaintiff in error. 


Reavis, contra. 


DARGAN, J.—There is nothing whatever in the record, 
to show that the court erred in dismissing the petition. The 
petitioner had been appointed administrator ad colligendum, 
but the court could at any time appoint an administrator in 
chief, notwithstanding this grant of letters ad colligendum. 
An administrator ad colligendum is the mere agent, or offi- 
cer of the court, to collect and preserve the goods of the de- 
ceased, until some one is clothed with authority to adminis- 
ter them; and as such, cannot complain that another is ap- 
pointed administrator in chief. 

If the plaintiff in error was entitled to the administration 
in law, and if he was entitled to have the letters to Mennice 
revoked, it was necessary for him to show his right by pro- 
per evidence to the orphans’ court; and if the facts were 
shown, and the court in its judgment had erred, in order to 
revise that error, the testimony or facts presented to the court 
below, should have been made part of the record, by bill of 
exceptions; and then the judgment of the court pronounced 
on these facts, would have enabled this court to determine, 
whether there was erroror not. But merely presenting a pe- 
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tition to the court, and the recital that on the hearing the pe- 
tition is dismissed, without showing what evidence was in- 
troduced, is not the ground of any error. 

The judgment of the orphans’ court, dismissing the peti- 
tion is therefore affirmed. 











BALDWIN v. LEF'TWICH. 


1. The lien of an attaching creditor, on land, is superior to the title of a 
purchaser under a subsequent judgment with notice of the levy of the prior 
attachment. 


Writ of Error to the Circuit Court of Sumter. 


Esecment, to recover a lot in the town of Gainesville. 


Buss and Batpwin, for plaintiff in error. 
R. H. Smrru, contra. 


ORMOND, J.—The question presented on the record, re- 
lates to the character of the lien created by the levy of an 
attachment upon land. The facts are, that after the levy of 
the attachment, and before judgment obtained in the attach- 
mentsuit, the same land was levied on by virtue of an execution 
upon a judgment, obtained subsequent to the levy of the at- 
tachment, and sold, the purchaser having notice of the levy 
of the attachment. He now brings ejectment, to recover the 
lands, and the question is, who has the superior title. 

The authority principally relied on, to sustain the decis- 
ion of the court, that the purchaser at the sale made after the 
levy of the attachment, had the superior title, is the decision 
of this court, in Campbell v. Spence, 4 Ala. Rep. 543. It is 
not contended that the decision there made, is expressly in 
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point, but that the policy of that decision can only be carried 
out, by holding that the actual lien of a judgment, when en- 
forced, will override and extinguish, an imperfect or inchoate 
lien, though prior in point of time. The extent of that de- 
cision is, that a bona fide purchaser, at sheriff’s sale, under a 
junior judgment, would hold the land against the lien creat- 
ed in favor of an elder judgment. But we cannot perceive 
how this rule can apply in such a case as the present. The 
foundation of the rule, in the case cited, is the laches of the 
elder judgment creditor; but no laches can be imputed in 
such a case as the present, as there was no authority to sell 
the land existing in the attachment creditor, until he had 
perfected his lien, by obtaining his judgment. 

It is to be observed, that this is not a contest for the pur- 
chase money, between rival judgment creditors, but is a con- 
test for the land itself, and if effect is not given to the prior 
attachment lien, it accomplishes nothing ; and a den express- 
ly created by law, would be lost, without any act done by 
the party in whose favor it was created, or without lying un- 
der the imputation of laches, or neglect, from which a waiv- 
er, or abandonment of the dien could be inferred, in favor 
of an innocent purchaser. 

The precise point here involved, has been decided by the 
supreme court of Mississippi, in Redus v. Wofford, 4 S. 
& Marshal, 479, where it was decided, that the lien created 
by the attachment, was superior to that of a purchaser under 
a subsequent judgment. 





But can one, who purchases with notice of the existing 
lien of the attachment, be considered a bona fide purchaser ? 
Whatever might be the decision, if this feature were not in 
the case, a point not necessary now to be decided, we are of 
the opinion, that as the purchaser under the junior judgment 
had notice of the prior attachment dzen, he must be consider~ 
ed as having purchased in subordination to it. 

Judgment reversed and cause remanded. 
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THE STATE v. JOHNSON. 


1. If an officer having a fieri facias, attempts to levy it on articles exempt 
by law from levy, and sale by execution, after being warned of the fact, 
the owner may employ as much force, as is necessary to prevent the levy; 
but if he employs more force than is necessary, he becomes a trespasser. 

2. Two indictments, one for resisting legal process, and the other for an as- 
sault, cannot be supported for the same offence. The decisive test, is, 
whether the same testimony will support both charges. 


Novel, and difficult questions, from the circuit court of 
Macon. 


Tue defendant was indicted for an assault upon a consta- 
ble, and pleaded not guilty. Upon the trial, it appeared in 
evidence, that the constable went to defendant’s house, to 
levy an execution, and attempted to levy it on a mare in his 
possession. ‘The defendant told the officer the mare was the 
only work animal he had, and that she was not subject to 
levy. The constable proceeded to make the levy, but was 
prevented by defendant, who presented, and snapped a gun 
at him twice, at the distance of fifteen or twenty yards, 
The defendant’s counsel thereupon moved the court to 
charge the jury, that if the defendant had no property but 
what was exempt from levy by execution, he had the right 
to defend it with any force necessary to prevent the levy, 
which charge the court refused to give, and charged, that in 
such a case he had no right to resist the officer, but must 
seek the peaceable redress the law gave him. ‘The jury 
found a verdict of guilty, and assessed a fine of $30, and 
judgment was rendered, but execution delayed until the next 
term. 

The defendant was also indicted for resisting legal process, 
and upon the trial it appeared, that the evidence was the 
same in every particular as in the preceding case, and that it 
was the same transaction. The defendant was found guilty, 
and fined $50, and judgment accordingly, but the execution 
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suspended until the next term, referring to this court the fol- 
lowing questions: First, whether one who has no property 
except that which is exempt from execution, has the right to 
resist an oflicer, who attempts to levy an execution upon it, 
finding it in his possession, and to what extent can such re- 
sistance be lawfully carried. Second, can the defendant be 
indicted, and punished for two offences separately, when the 
transaction out of which they grew is identical. 


Dovucuerty, for defendant in error. 
AtTorNeY GENERAL, contra. 


ORMOND, J.--The delivery of a writ of attachment, or 
fiert facias to an officer, is a command to levy it on the pro- 
perty of the defendant; if he levies it on the property of a 
stranger, he is a trespasser. ){ We do not think there is in law, 
or in reason, any substantial distinction, between the levy of 
an execution on the property of a stranger, or the levy upon 
articles exempt by law from levy and sale, after the sheriff 
has been warned of the fact, that they areexempt. Our first 
impression was, that there was a distinction, from the fact, 
that these exempt articles were always in the possession of 
the defendant, and that the sheriff had no means of knowing, 
whether the property was entitled to exemption, or not. But 
it was the intention of the legislature, that these articles of 
prime necessity for the comfort of the family, should be kept 
inviolate for its use, and it would in a great measure defeat 
the object of the law, if the defendant was required to sub- 
mit to such a levy, and seek redress against the officer by 
action. 

The apalogy pressed on the court, by the attorney- 
general, of a writ commanding the sheriff to arrest one 
privileged from arrest, when it is held the sheriff must 
notwithstanding make the arrest, and that although the 
privilege is claimed, is more specious than solid. The 
writ in such acase is specific ; it directs on whom it shall be 
executed, and the officer has no power to disobey its man- 
date. Whenthe writ is general, as when a fi. fa. is issued, 
the command is{no further specific, than it limits the taking 
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to the property of the defendant, and of this the officer must, 
at his peril, take notice. 

It is a settled principle of our law, that every one has the 
right to defend his person, and property, against unlawful vio- 
lence, and may employ as much force as is necessary to pre- 
vent its invasion. [Ackworth v. Kemp, 1 Douglass, 40 ; 
Commonwealth v. Kennard, 8 Pick. 133.] If however the 
defendant employed more force than was necessary to pre- 
vent the seizure of the property, he became a trespasser. 

It is also very clear, that the defendant can only be held 
responsible, if guilty, upon one of these indictments. The 
decisive test, is, that the same testimony will support both 
charges. 

Judgment reversed and remanded. 




















INDEX, 


ABATEMENT. 

i. A plea in abatement to an attachment, because it was issued without affi- 
davit, and because the writ, though properly addressed, commands the 
plaintiff eo nomine to attach the defendant's estate, is bad, because it unites 
two distinct matters of abatement, and might be stricken out on motion. 
The defendant. therefore, in such a case, is not prejudiced by the refusal 
of the court to compel the plaintiff to join issue upon it. Ellison, et al. v. 
Mounts, 472 

2. A plea in abatement because of a variance between the writ and declara- 
tion, is good, if the prayer is “of the writ and declaration, and that the 
same may be quashed.” Bonneau v. Dickinson & Co. 475 


ACCORD AND SATISFACTION. 


1. The plea of accord and satisfaction, is not an admission of the cause of 
action, when the general issue is also pleaded. Prince v. Puckett, 832 


ACTION, AND ACTIONS QUI TAM. 

1. An administrator cannot sue upon a note, an asset of the estate, which he 
has taken payable to himself as administrator, after his removal from office, 
although no successor has been appointed. Dunham v. Grant. 105 

2. A promise to pay a sum of money for the delivery of a valuable paper, to 
which the person in possession has no claim, but which belongs to another, 
cannot be enforced. Nor will it vary the case, that the note which was 
given for the production of the paper, was made payable to a third person, 
McCaleb, use, &c. v. Price. 753 


AMENDMENT. 


1. A difference in the amount of damages, which a first and second execu- 
tion, affirm the plaintiff recovered, is such a clerical misprision, as may be 
amended inthe primary court; and when the record, which shows the va- 
riance, and upon which the motion to quash is founded, furnishes the only 
proper data for the correction of the error, it is the duty of the court, mero 
motu, to direct the amendment, and overrule the motion to quash. Shep- 
pard v. Melloy, et al. 561 
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2. Anexecution may include defendants to the judgment, who did not unite 

in a forthcoming bond, as well as the obligors in the bond, if forfeited. If 
the execution does not on its face, or by the indorsement of the clerk, show 
who were the obligors in the bond, it may be amended by the judgment 
and forthcoming bond. Ib. 561 
See Recognizance, 1. 


APPEALS AND CERTIORARI. 


1. Where transcripts are so attached, and the counsel for the plaintiff in er- 
ror states he is surprised by an objection to the record at the argument in 
this court, and asserts they were the same used at the trial, this will war- 
rant a certiorari, although moved for after argument of the cause. Quig- 

ley v. Campbell & Cleveland, 58 

2. Acertiorari to review the judgment of a justice of the peace cannot be re- 
gularly sued out after the expiration of three years from the rendition of 
the judgment ; and if sued out after that time, is properly dismissed. /Ma- 
son & Chambers v. Moore & Tulane, 578 


ARBITRATION AND AWARD. 


1. When an award is about being made, between a principal and one of two 
sureties, touching certain moneys, alledged to have been placed in his 
hands for the payment of the debt, the other surety will be bound by it, 
when made, either by assenting to it when made, or by being present with 
full knowledge that it is about being made, and not dissenting. McGehee 
v. McGehee, 83 

2. Such a power does not authorize a submission of matters in dispute to ar- 
bitration, at least until after suit brought. Scarborough v. Reynolds, 252 

3. An authority to an agent, stated thus, “if you can honorably and fairly 
settle with Reynolds for me, out of court, do so, if not, let the court and 
jury settle,” does not authorize a reference to arbitrators ; nor will authori- 
ty to exercise a reasonable discretion, or to submit to a reasonable sacri- 
fice, confer such power. Ih. 252 


ARTESIAN WELLS. 


1. A contract to bore a well at the rate of $1 a foot for the first 500 feet— 
$23 for the next 100 feet—$5 per foot for the next 100 feet-—and $8 per foot 
for the remaining distance necessary to obtain water—the well to be put 
in the same finished order as the contractor’s best finished wells—payment 

tobe made 1 July, 1841,” does not authorize the contractor to abandon the 

H work so long as it is practicable for him to continue boring, and the other 

} party is willing he should continue. Stewart v. Weaver, 538 

2. The act of the employer’s agent, in directing the persons in the workman’s 
employ, to bore the well deeper, is not such an interference as to authorize 

the contractor to abandon the work, Jb. 538 
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ASSIGNMENTS. 





1. Anassignment by an insolvent, conveying all his property to trustees, and 
giving preference to certain creditors, and directing first, the payment of 
certain preferred creditors, “the surplus, if any, to be appropriated to the 
other creditors rateably, who shall within four months execute a release of 
their claims, and if there be any surplus, after fulfilling all the trusts afore- 
said, the same shall be paid over to the said R. L. W.” issuch a stipulation 
for the benefit of the debtor, as renders the deed fraudulent and void.— 
Grimshaw & Brown v. Walker, 101 

2. A deed conveying property in trust absolutely for the benefit of specified 
creditors, if bona fide is valid as a conveyance, in consequence of the pre- 
sumed assent of the creditors, and is not a mere power, subject to be de- 
feated by the levy of an execution at the instance of one of the creditors 
named init. Kinnard v. Thompson, 487 


ASSUMPSIT. 


1, An action for the breach of a contract under seal, must be brought upon 
the instrument itself, unless the contract has been subsequently varied by 
the parties. ikin v. Bloodgood, 221 

2. The addition of other work toa building, without any departure from the 
original plan, does not change the original contract entered into. If no 
price was agreed on for such additional work a quantum meruit would lie 
for the work so added. Ib. 221 

3. The failure to finish the work by the time stipulated, is not a rescission of 
the contract. If accepted by the other party, the objection is waived.— 
Ib. 221 

4, Whena workman undertakes to do work, to be paid for in the notes of 
third persons, he cannot abandon the contract, and treat it asa money de- 
mand, unless the contract has been rescinded, or he has been prevented 
by the act of the opposite party. from performing it according to its terms, 
Ib. 221 

5. An action for money had and received, cannot be maintained by a land- 
lord, against a purchaser from the tenant, of the crop grown on the rented 
land, but he may maintain attachment, under the statute, if the purchaser 
had knowledge of the lien of the landlord. Whether he might not also 
maintain an action on the case under such circumstances, quere. Dulany 
v. Dickerson, 601 

6. Nor does it change the effect of the evidence if the receipt expresses to 
be of the note of the defendant’s intestate. Such receipt, by itself, is no 
evidence of an assumpsit for the plaintiff. Jield’s Adm’r v. Bevil. 608 

7. One employed to act as pilot on a steamboat, who is willing, and-ready, 
and offers to act as such, but whose services are refused, may, after the 
expiration of the term of service, recover the value of his services in in- 
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ASSUMPSIT—continvuep. 
debitatus assumpsit, and need not alledge any excuse for not performing the 
contract on his part. Beckwith, et al. v. Baldwin, 720 
8. Money paid by mistake, by the administrator of an estate, to another ad- 
ministrator, may be recovered back, if demanded before paid out in the 
distribution of the assets of the estate. Wilson v. Sergeant, 778 
9, The law implies a promise to pay whenever one has money in his hands 
belonging to another, which ex equo et bono, he has not the right ta retain: 
Ib. 778 
ATTACHMENT. 


1. A motion to dissolve an attachment on the ground that the cause of action 
does not warrant that process, can properly be entertained when a new, or 
amended declaration is filed, setting out a cause of action not within the 
statute, if the motion is made within the time for pleading in abatement.— 
Hazard v. Jordan, 180 

2. Process of attachment by one non-resident against another; will lie only 
for causes of action on which debt, or indebitatus assumpsit, could be 
brought. Jb. 180 

3. The act of 30th January, 1840, for the collection of rents in the city of 
Mobile, does not differ from the general attachment law, as it, in effect 
merely authorizes a suit to be commenced by attachment, for the recove- 
ry of rent in the city of Mobile, and is to be governed by the same rule as 


other suits commenced by attachment. .Vorth v. Eslava, 240 
4. The refusal to quash an attachment, is not revisable onerror. Ellison, et 
al. v. Mounts, 472 


5. When an attachment returnable to the county court, is levied on property, 
and a claim is interposed, and bond given to try the right, the trial of the 
right of property must be had in the same court in which the attachment 
suit was instituted, and not inthe circuit court. Thompson, guardian v. 
Evans, 588 

6. A demurrer to the declaration does not reach the objection that the cause 
of action is one for which attachment will not lie. The proper mode of 
presenting that question is by a rule on the plaintiff, to show cause why 
his attachment should not be dissolved. Beckwith, et al. v. Baldwin, 720 

7. When an attachment is sued upon a debt not due, the declaration should 
not be filed until the maturity of the contract. Jb. 720 

8. McD made a verbal contract with G., for a tract of land, and went into 
possession, by which he agreed to discharge certain judgments against 
G., and pay the residue to Mc]. After this, the judgment creditor levied 
on the land, and before the sale, J., a creditor of G., caused an attachment 
to be levied upon it. The land was sold, and purchased by McD., the 
judgment discharged, and for the residue of the purchase money, E. A. & 

Co, also judgment creditors of G., sued out garnishee process, and suin- 
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ATTACHMENT—continvueEp. 
moned McD., who answered, discloslng the above facts, whereupon an or- 
der was made, that MclI. and J. appear and contest plaintiff’s claim—Held, 
first, that an attachment could be levied on the land by J., after the levy 
of an execution upon it—second, that the attachment of J. gave him a 
right to the residue, in the hands of the garnishee, superior to McI., whose 
title was derived from the verbal promise of the garnishee, made prior to 
the purchase of the land—third, that J. was properly summoned under the 
act, requiring all persons who have notified the garnishee, that the debt in 
respect to which he has been garnisheed, has been transferred, or assigned 
to them. to be summoned, to contest with the plaintiff, the validity of such 
transfer—fourth, that any person summoned under this statute, and ag- 
grieved by the judgment of the court, may prosecute a writ of error—and, 
fifth, that the judgment of E. A. & Co., being posterior to the levy of the 
attachment of J., would be postponed to it. Johnson v. Burnett's Adm’r, 743 

9. The lien of an attaching creditor, on land, is superior to the title of a 
purchaser under a subsequent judgment with notice of the levy of the prior 
attachment. Baldwin v. Leftwitch, 838 
See Landlord and Tenant, 6. 


ATTORNEY AT LAW. 


1. An attorney at law, in virtue of his general powers as such, has no autho- 
rity to receive depreciated bank paper in payment of a deht placed in his 
hands for collection, and if he collects in such funds, his client is not 
bound to accept it.— West, Oliver & Co. v. Ball & Crommelin, 340 

2. A usage of the attorneys at any particular place, to collect money of their 
clients in bank bills of the State Bank, though selling at a depreciation, 
being contrary to law, cannot be supported. But if such a usage were 
Jawful, it would be controlled by the direction of the client not to collect 
in depreciated funds.—Jb. 340 

3. B. & C., attorneys in Montgomery, collected by judgment, a debt for a 
client in New York, and received in payment bank bills of the State 
Bank of Alabama, with which they purchased a check from the Branch 
Bank at Montgomery, for the amount of their debt, (less their fee,) which 
they remitted to the clients, on the 15th June, 1842. On the 23d June, 
they addressed a letter to the attorneys, refusing to receive the check, and 
denying their right to collect in depreciated funds, and informing them, 
they had remitted the check to P. & T. at their risk, for the purpose of 
exchanging it, or adding to it the amount of the exchange on New York- 
P. & T. communicated the contents of the letter to the attorneys, but 
they not offering to do any thing, remitted the check to the clients. On 
the 21st July ensuing, the clients again wrote to the attorneys, informing 
them that P. & T. had declined acting in the business for them, and had 
returned the check, and that it was held subject to their order, and re- 
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quiring instructions in regard to it. Alabama bank notes were at a de- 
preciation in Mobile, on the 25th May, 1842, of 25 per cent., and at the 
time of the receipt by the plaintiffs, of 30 per cent. in New York, at 
which rate it continued up to the 22d September following, when the cli- 
ents sold it at this discount. Held, that these facts did not authorize the 
inference, that the clients had ratified the act of their attorneys—that their 
silence, when applied to by their clients, was tantamount to a refusal to 
act, and that after waiting a reasonable time, they had a right to adjust 
the matter by a sale of the check.—Jb. 340 
4, Anagreement by counsel in one suit, of the existence of a fact, is not 
proof of the fact, in another suit, with which the former has no connection. 
Heirs of Holman, et al. v. Bank of Norfolk, 370 
5. Counsel, who with the consent of the client, withdraws from a case, af- 
ter having rendered beneficial services, does not thereby lose his right to 
compensation for the services rendered, unless at the time of his withdraw- 
al, he waives, or abandons his claim to compensation.—Coopwood, et al. v. 
Wallace, 790 
6. Anattorney at law, who at the instance ofthe administrators of an estate, 
has rendered valuable services to the estate, may proceed at once against 
the estate in equity, to recover his fee, without previously suing the ad- 
ministrators at law, one having removed from this State, and the other be- 
ing insolvent; and neither having made any charge against the estate for 
the attorney’s fee.—Jb. 790 
7. An attorney at law cannot recover more than he agreed to receive, by 
proof that his services were worth more.—Ib. 


BANK. 


i. An allegation in a notice, that the bank would move for judgment on a 
bill dated the 4th January, 1840, that “it was purchased under the first 
section of the act of 1843,” should be rejected as surplussage. T'he State 
Bank v. Dent and Pattison, 187 

2. The act of 1841, declaring, that a note payable to the cashier, may be sued 
on and collected as a note payable to the bank, applies equally to notes 
which were executed at the time of its passage, and to those which have 
been since made. Davis, et al. v. Branch Bank of Mobile, 463 

3. T executed a note in blank, and handed it to 8, a director of the branch 

bank at Mobile, to be filled up with the sum of about $500, and used in 

the renewal of a note of T, of the same amount held by the bank. S, in 
violation of the trust reposed in him by T, filled up the note for a much 
larger sum, and offered it to the bank to be discounted for his own use. 

The note was discounted by the bank, S sitting as one of the board of di- 

rectors when the note was taken by the bank, but did not communicate 
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any of the facts here stated to any other director. Held, that T was lia- 
ble to the bank on the note. Terrell v. The Branch Bank at Mobile, 502 


BANK DIRECTORS, &c. 


1. 


In asuit by the bank, against the cashier on his bond, to recover damages, 

because he had failed to protest a bill of exchange, left with the bank for 
collection, it was proved that it was the duty of the cashier to attend to 
this department. It was also proved, that a resolution was introduced by 
a director, and passed, requiring the cashier so to arrange the duties of the 
various officers of the bank, as to give to Mr. Ball, (an officer of the bank,) 
the necessary assistance in his department. Under this resolution, a writ- 
ten memorandum of the various duties of each officer was drawn up and 
signed by all the officers, except two, by which Mr. Saunders, the second 
book-keeper, was charged with the duty of attending to the collecting re- 
gister, and proceeded to discharge, and did discharge, that duty, until after 
the default complained of. This memorandum, agreed on by the officers 
of the bank, was by Comegys, laid on the table of the board of directors, 
when in session, but it was not proved that it was read, or acted on by the 
board: Held, that it was a reasonable inference, that the board of direct 
ors assented to, and approved of this arrangement of the officers of the 
bank—that as they did not dissent from it, they must be considered as ac- 
quiescing in the arrangement so made. Bank of the State of Alabama v- 
Comegys, et als. 772 
See Bank, 3. 


BANKRUPT, AND ASSIGNEE OF. 


1. 


Ni 


3. 


A motion against a shefiff, for failing to make money on an execution; 
which had issued in favor of a plaintiff, who, after the rendition of the 
judgment, had been declared a bankrupt, must be made in the name of 


the assignee in bankruptcy. Gary v. Bates, et al. 544 
. A suggestion by the plaintiff’s counsel, of the bankruptcy of the party 


who instituted the suit, and the substitution of the assignee in bankruptcy 
as plaintiff, renders inoperative a plea of the defendant previously filecs 
alledgit:g the bankruptcy of the plaintiff. Brooks & Wilson v. Harris, as- 
signee, 595 
The rights of property of a bankrupt, to which the assignee succeeds, are 
those rights, to which the bankrupt had either a legal, or equitable title, 
which could be enforced in a court of justice ; the right, therefore, which 
a bankrupt would have, under a fraudulent assignment of all his property, 
would not pass to his assignee. Reavis v. Garner, et als. 661 
See Garnishment and Garnishee, 9 


107 























850 INDEX. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. When a bill of exchange is drawn in this State, payable “at the Mer- 
chants’ Bank in the city of New York,” this court will take judicial notice 
that the city of New York, is the commercial city of that name, beyond 
the limits of this State. Dickinson v. T'he Branch Bank at Mobile, 54 

2. When a bill is drawn within this State, payable at a place beyond its lim- 
its, interest, and damages cannot be recovered of the acceptor, upon its 
dishonor, without proving the law of the place of payment, giving such 
damages, and interest. 1b. o4 

3. It 1s no objection that interest, and damages for non-payment, are includ- 
ed in the same entry of judgment, without specifying the amount of each, 
separately, Ib. 54 

4. A negotiable note, not indorsed before its maturity, may be the subject of 
an attachment, or garnishment, at the suit of the creditors of the payee, 
so long as he remains its proprietor, or until the maker has notice of the 
transfer, if indorsed when past due. Mills & Co. v. Stewart, 90 

5. In a suit against the assignor of a note, by the assignee, the allegation, 
that the plaintiff commenced a suit against the maker, to the first court, 
&c. is sustained by the production of the record of a suit, commenced in 
the name of the payee, for the use of the plaintiff, if the judgment is still 
in force, unreversed. Kain v. Walke, 184 

6. The death and insolvency of the maker of a note, is a sufficient excuse 
for the failure to prosecute a suit against him, to a return of “ no property 
found” by the sheriff. Jb. 184 

7. A notice of the non-payment of a promissory note, personally served on 
the executor of an indorser of the note, or which is shown to have come 
to his hands, although it may come from a notary protesting the note, will 
be sufficient to withdraw the claim from the influence of the statute of non- 
claim, if it describe the note with accuracy, and informs the personal re- 
presentative, who the holder is, and that he looks to him for payment,— 
Ormonp, J. dissenting. Hallett and Walker, ex’rs,v. The Branch Bank at 
Mobile, 193 

8. Where a suitis brought for the use of another, on a note which, at the 
trial, appears to be indorsed in blank by several indorsers, and also by the 
nominal] plaintiff, the several indorsements may be filled up at the trial, so 
as to correspond with the declaration, and that of the nominal plaintiff 
stricken out. Pickett v. Stewart, — 202 

9, An action may be brought on a lost negotiable note, which had not been 
negotiated at the time of the loss. Branch Bank at Mobile v. Tillman, 214 

10. The statute authorising suits to be brought on lost bonds, notes, &c. and 

requiring an affidavit to be made of the loss, is cumulative, and was not 

intended to repeal any remedy which previously existed. It is therefore 
competent to prove by other competent testimony, the loss of an instru- 
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ment on which suit is brought, be the effect of the affidavit, when niade 
under the statute, what it may. Jb. 214 
11. Anagreement entered into by a bank, the holder of a bill of exchange, 
with the acceptor, that if the bill is not paid at maturity, his credit shall not 
suffer in bank, will discharge an indorser on the bill, who has no know- 
ledge of, and does not consent to the arrangement. But where the in- 
dorser has been fully indemnified by the drawer, for whose use the bill 
was made, indorsed and accepted, he could not avail himself of the want 
of notice of the dishonor of the bill, or of an arrangement between the 
holder, and acceptor, which would otherwise have discharged him from 
liability to the holder. Posey and Coffee, ex’rs, v. The Decatur Bank, 802 
12. Parol evidence is admissible to show, that a particular bill of exchange 
was intended to be secured by a deed of trust, though generally, or impro- 
perly described in thedeed. Ib. 802 
13. A suit cannot be maintained at law, on a lost bill of exchange, indorsed 
in blank, whether lost before, or after its maturity, unless an affidavit of the 
loss be made before suit is brought, as required by the act of 1828. Nor 
is the case varied by the fact, that the bill was drawn in sets, consisting 
of first and second, and that the first only, on which the protest was made, 
is lost, and the second is produced at the trial. Jb. 802 


See Evidence, 8. 
CARRIERS. 


1. Where the proof shows the delivery of a letter or package containing 
money, to be carried between two places, at each of which is a post office, 
a recovery may be had on a count charging the defendant as a bailee to 
deliver the money on request, even if the contract to carry is conceded to 
be invalid, as opposed to the post office laws. Hosea, Jr. v. McCrory, 349 
2. Although ordinarily a steamboat may not be compelled to take charge of 
a cash letter, yet if the general usage of boats in a particular trade to 
take charge of such letters is shown, the delivery of such a letter to a 
particular boat, will be governed by this common usage. Ib. 350 
3. The delivery of a cash letter to the clerk of a steamboat, is a delivery to 
the master for the purpose of charging him, and it is not necessary to 
show a special authority to the clerk to receive cash letters, when a gene- 
ral usage of boats in the trade is to receive them. Jb. 350 


CHANCERY. 


1. When the vendor entering into such a contract becomes insolvent before 
the price is paid, and the purchaser shows an outstanding incumbrance 
created by the vendor, he will be entitled to relief in a court of equity. 
Hunter v. O'Neil, 38 
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2. But, unless the money is actually tendered upon condition that a title is 
made, the only relief is to enjoin the vendor from proceeding for the price 
until he gives indemnity against the outstanding incumbrance. Jb. 38 

3. A court of chancery has jurisdiction to set aside a deed, conveying cither 
land or slaves fraudulently obtained. Rumph v. Abercrombie, O4 

4. A contract for the sale of slaves at an inadequate price, obtained by an 
abuse of confidence, reposed in the vendor, by the vendee, will be set 
aside in equity, especially in a case, where the vendor was in a weak con- 
dition of body, and in a gloomy, unsettled state of mind, so as to be pecu- 
liarly liable to imposition. 1b. 64 

5. Equity has jurisdiction to set aside the fraudulent transfer of a debt re- 
duced to judgment, although the party may also be entitled to a legal re- 
medy by a garnishee process, against the fraudulent transferee. Sheppard, 
et al. v. Iverson, 97 

6. Anassignment by an insolvent, conveying all his property to trustees, and 
giving preference to certain creditors, and directing first, the payment of 
certain preferred creditors, “the surplus, if any, to be appropriated to the 
other creditors rateably, who shall within four months execute a release of 
their claims, and if there be any surplus, after fulfilling all the trusts afore- 
said, the same shall be paid over to the said R. L. W.” issuch a stipulation 
for the benefit of the debtor, as renders the deed fraudulent and vcid.— 

Grimshaw & Brown v. Walker, 101 

7. When the decree settling the equities in a suit against a non-resident, di- 
rects that it shall be suspended until the statutory bond is given, quere, 
whether a final decree afterwards rendered, during the same term, upon 
the report of the master, upon a reference directed by the former decree 
is not within its reservation. Johnson v. Elliott, 112 

8. It is error to decree a sum certain to a widow in lieu of dower, to be raised 
by a sale of the entire estate out of which the dower interest arises. The 
decree should be for the payment annually of the sum ascertained to be 
the annual value of the dower interesf. Jb. 112 

9. A bill in equiry, by which a feme covert asserts her marital rights against 

her husband ; or seeks to have settled to her separate use, property, which 
he has purchased with her separate funds, is not such a proceeding in rem, 
as to make the decree therein rendered, conclusive on all persons; but is 
binding only on the parties to it. The Branch Bank at Montgomery v. 
Hodges, 118; 
10. A promise by a father to a son, that ifhe will remove from North Carolina 
and settle in Alabama, he will give him a particular plantation and slaves, 
cannot be enforced in equity by specific performance as a contract, it be- 
ing a mere gratuity, although the son is induced by if to break up ata loss, 
and is put to trouble and expense inthe removal. Forward, ef al. v, Arm- 
stead, 124 
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11. Part performance of such a promise, by putting the son in possession of 
the plantation and slaves, and his making improvements on the lands, will 
not warrant a court of equity in decreeing a conveyance by the heirs or 
devisees of the father after his death, no conveyance or written agreement 
to convey, or promise to convey, being proved. Ib. 124 

12. A purchase made under a decree in chancery, foreclosing a mortgage, is 
prima facie valid, against a subsequent judument creditor of the same 
debtor. But if the debt of the subsequent judgment creditor, existed at 
the time of the rendition of the decree in chancery, under which he claim- 
ed, the onus is cast on him of showing, that the decree was rendered for a 
debt due from the debtor to the complainant, he being also the purchaser. 
Simerson v. The Branch Bank at Decatur. 205 

13. If the party elects his remedy in chancery, it is not necessary to make 
the princioal debtor, or an insolvent co-surety a party. Couch v. Terry’s 
Adm’rs, 225 

14. An ailegation in a bill in chancery, brought to perfect the title to land, 
that B. held the deed of the administratrix, by virtue of a sale made of one- 
half the property under the authority of the act of the legislature, as cited, 
is a sufficient allegation of title in B, without an allegation, that the bond 
required by the statute to be executed previous to the sale, was in fact 
executed, and being put in issue by the heirs, those claiming under B. 
may prove the execution of the bond. Heirs of Holman, et al. v. Bank of 
Norfolk, 369 

15. The order to examine a co-defendant asa witness, does not ascertain his 
competency to testify, and if atthe hearing, it appears he was interested, 
his testimony will be rejected. Jb. 370 

16. A party improperly made a defendant, and who wishes to be discharged 
without the payment of costs, must not only disclaim all interest in the 
controversy, but must also abstain from engaging in the defence of the 
suit. 1b. 370 

17. A bill is not multifarious, because it seeks to foreclose a mortgage upon 
an entire tract of land; and asks a specific performance as to one-half the 
land, from the heirs of the vendor ofthe mortgagor. Ib. 370 

18. Upon a bill filed by B, or those claiming under him, against the heirs of 
H., for a specific performance of this contract, B having taken possession 
under it, the instrument is prima facie evidence under the statute, that it 
was made upon sufficient consideration. 1b. 370 

19. A decree may be made against one of two heirs, who submits to the ju- 
risdiction, though the other from non-residence, cannot be made a party 
to the bill. Jb. 370 

20. An allegation, that a mortgagor was seized, or pretended to be seized in 
fee simple of the land, when he executed the mortgage, is a sufficient al- 
legation that he wasin possession, “Jb. 370 
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21. A mortgagee may release a part of the mortgaged estate, from the opera- 
tion of his mortgage, without impairing his right to look to the residue ; 
and this, although subsequent to the mortgage, the mortgagor had trans- 
ferred a part of the estate to others. Whether equity would not grant re- 
lief on the ground of fraud, if the mortgagee should collude with the mort- 
gagor, to make the burthen fall on a sub-purchaser of the mortgagor, 
Quere. Ib, 371 
22. Non-residents may be made parties to suits in chancery, whether infants, 
or adults, by publication, when the contract out of which the suit arises, 
is made in this State, or when any act is done by the non-resident in this 
State, justifying the interference of chancery, or when he asserts title to 
property in this State, in virtue of some act or transaction, which took 
place within this State. Jb. 371 
23. H executed two deeds of trust to secure to C the payment of certain 
debts recited in the deed. A sale was made under the deeds, and C be- 
came the purchaser, but the property purchased was left with H. After 
this, C brought actions of detinue against H, and recovered the property, 
with damages for its detention. ‘To reverse these judgments, H prosecut- 
ed writs of error to the supreme court, where the judgments were affirmed 
with damages ; which judgments have since been satisfied, except as to 
damages and costs. H, a surety in the bonds for the prosecution of the 
writs of error, then filed his bill, alledging that the deeds of trust be- 
tween H and C were fraudulent, and that he was a creditor of H, upon 
debts due Lim before, and since the execution of the deeds of trust, and 
including a judgment which he had purchased against H, rendered since 
the execution of the deeds, and prayed, that the damages recovered by C 
from H, for the detention of the property, be applied to the payment of the 
judgment, of which he was the proprietor. Held, that there was no equity 
in the bill, to apply the damages for the detention of the property to the 
payment of the creditors of H, whatever might be the rule, if C were at- 
tempting to enforce a delivery of the property itself. Hudson v. Crutch- 
field, et al. 433 
24. A motion may be made a second time, for the dissolution of an injunc- 
tion after a refusal to dissolve, accompanied with a reservation, that the 
motion might be renewed. 1b, 434 
25. An allegation in a bill, that by the term “re-sell,” the parties meant re- 
convey, is not sufficient to authorize the introduction of parol proof, contra- 


dicting the written instrument. McKinstry v. Conly, 678 
26. A court of equity will relieve against a sale of the equity of redemption 
to the mortgagee, fora grossly inadequate price. Ib. 678 


27. A party may go into equity, to remove a cloud which hangs over his title, 
either by an actual, or threatened sale of the land to another. Burt v. 


Cassety, 734 
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28. A decree of the court of chancery, appointing a trustee to sue under a 
deed of trust, is final as to this matter, and binding alike on strangers, as 
on parties to the decree. Griffin v. Doe ex dem. Stoddard and Murphy, 783 

29. Anattorney atlaw, whoat the instance ofthe administrators of an estate, 
has rendered valuable services to the estate, may proceed at once against 
the estate in equity, to recover his fee, without previously suing the ad- 
ministrators at law, one having removed from this State, and the other be- 
ing insolvent; and neither having made any charge against the estate for 
the attorney’s fee. Coojnwvood, et al. v. Wallace, 790 

See Deeds of ‘Trust, 3. 
See Mortgagor and Mortgagee, 8. 
See Vendor and Vendee, 12. 


CONFUSION OF GOODS. 


1. Where wood has been converted and made into coal, by the defendant, 
the owner is entitled to maintaiu trover for the coal. Riddle v. Driver, 590 


CONSIDERATION. 


1. An agreement entered into without consideration, by the maker of a note, 
with one who at the time is the owner of the note, to exchange it for other 
notes, then held by the maker against him, cannot be enforced against a 
subsequent plaintiff, for whose use suit is brought on the note. Sawyer v. 


Hill, use, &c. 575 
2. A consideration of $10, expressed in a deed of gift of two slaves, is on its 
face merely nominal. Felder v. Harper, 612 


3. A promiseto pay a sum of money for the delivery of a valuable paper, to 
which the person in possession has no claim, but which belongs to another, 
cannot be enforced. Nor will it vary the case, that the note which was 
given for the production of the paper, was made payable to a third person. 
McCaleb, use, &c. v. Price. 753 

4, A deed of trust conveying land by the members of a mercantile company, 
for the payment of the debts of the partnership, and requiring the trustee 
tosell at the instance of any creditor of the firm, is founded on sufficient 
consideration ; the company having gone into existence, contracted debts, 
and there being unsatisfied creditors of the firm. Griffin v. Doe ex dem. 
Stoddard and Murphy, 783 


CONSTITUTIONAL LAW. 


1. An act of the legislature of this State, authorizing the administratrix of 
O. H., of the city of Boston, to sell certain real estate of O. H., in the city 
of Mobile, and requiring a bond to be executed with sufficient security, 
payable to the judge of the county court of Mobile, for the true and faith- 
ful payment of the money arising from the sale into the hands of the ad- 
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CONSTITUTIONAL LAW—continveEp. 


ministratrix, to be appropriated to the payment of the debts due by the 
deceased—is not an exercise of judicial power by the legislature, or con- 
trary to the constitution ofthis State. If in fact the estate was not insol- 
vent, so as to authorize a sale of the real estate by order of the orphans’ 
court, the heirs, on coming of age, may assert title. It does not invali- 
date the law, that citation was not required to be made to the heirs previ- 
ous to the sale, and that the administratrix resided in Massachusetts. T'he 
Heirs of Holman, et al. v. The Bank of Norfolk, 369 


CONTRACT AND AGREEMENT. 


1. Undera special contract to sell slaves to one upon the payment of a sum 


certain at a specified day, the title vests in the party to whom they are to 
be sold, by the tender of the money, and when the tender is made by an 
administrator and refused, yet the administrator, by the act of tender and 
refusal becomes the bailee of the money, and as such may be sued by the 
executor of the other party, where he has successfully sustained an action 
of detinue, on the ground that the title vested in the estate by the act of 
tender. McLeod v. Powe and Smith, 9 


2, A contract for the sale of slaves at an inadequate price, obtained by an 


abuse of confidence, reposed in the vendor, by the vendee, will be set aside 
in equity, especially in a case where the vendor was in a weak coudition 
of body, and in a gloomy, usettled state of mind, so as to be peculiarly li- 
able to imposition. Rumph v. Abercronibie, 64 


3. A promise by a father to a son, that ifhe will remove from North Carolina 


and settle in Alabama, he will give him a particular plantation and slaves, 
cannot be enforced in equity, by specific performance as a contract, it be- 
ing a mere gratuity, although the son is induced by it to break up at a loss, 
and is put to trouble and expense in the removal. Forward, et al. v. Arm- 
stead, : 124 
Part performance of such a promise, by putting the son in possession of 
the plantation and slaves, and his making improvements on the lands, will 
not warrant a court of equity in decreeing a conveyance by the heirs or 
devisees of the father after his death, no conveyance or written agreemeent 
to convey, or promise to convey, being proved. Ib. 124 
An action for the breach of a contract under seal, must be brought upon 
the instrument itself, unless the contract has been subsequently varied by 
the parties. Aikin v. Bloodgood, 221 
The addition of other work to a building, without any departure from the 
original plan, does not change the original contract entered into. If no 
price was agreed on for such additional work a quantum meruit would lie 
for the work so added. Jb. 22] 
The failure to finish the werk by the time stipulated, is not a rescission of 
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the contract. If accepted by the other party, the objection is waived.— 
Ib. 221 
8. When a workman undertakes to do work, to be paid for in the notes of 
third persons, he cannot abandon the contract, and treat it as a money de- 
mand, unless the contract has been rescinded, or he has been prevented 
by the act of the opposite party. from performing it according to its terms. 
Ib. 221 
9. A contract to bore a well at the rate of $1 a foot for the first 500 feet— 
$23 for the next 100 feet—S$5 per foot for the next 100 feet—and $8 per foot 
for the remaining distance necessary to obtain water—the well to be put 





in the same finished order as the contractor’s best finished wells—payment 
tobe made 1 July, 1841,” does not authorize the contractor to abandon the 
work so long as it is practicable for him to continue boring, and the other 
party is willing he should continue. Stewart v. Weaver, 538 
10. The act of the employer’s agent, in directing the persons in the workman’s 
employ, to bore the well deeper, is not such an interference as to authorize 
the contractor to abandon the work. Jb. 538 
11. One part owner of a steamboat, has not the power to charge another part 
owner, by contracting debts in hisname. Brooks & Wilson v. Harris, 555 
12. An agreement entered into without consideration, by the maker of note, 
with one who at the time is the owner of the note, to exchange it for other 
notes, then held by the maker against him, cannot be enforced against a 
subsequent plaintiff, for whose use suit is brought upon the note. Sawyer 
v. Hill, use, &c. 575 
13. It is no ground for the rescission of a contract for the sale of land, that 
one who sold the land as agent, had no authority to act, if the principal 
ratifies his act, and is able, and willing to make title. .lderson v. Harris 
& Merrill, 580 
See Bills of Exchange and Promissory Notes, 11. 


See Pre-emption Law, 2. 


CORPORATION. 


i. An authority conferred on the corporation, to collect taxes on “ auction- 
eers, transient dealers, and pedlars,” will justify it in imposing a tax either 
upon the amount of the sales of such persons, or in the form of a license 
to the auctioneer. Carroll & Beall v. The M. & 4. of Tuscaloosa, 173 

2. A party who complains that too high a tax has been assessed against him 
as an auctiooner, and removes the case by certiorari to the circuit court, 
is there entitled, if he demands it, to a trial upon the merits, and to show 
that too high a tax has been assessed; though in cases of ordinary taxa- 


tion, it seems redress must be songht from the mayor and aldermen, and 
that their decision is final. 1b. 173 
108 
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COSTS AND SECURITY FOR. 


1. A party improperly made a defendant, and who wishes to be discharged 
without the payment of costs, must not only disclaim all interest in the 
controversy, but must also abstain from engaging in the defence of the suit. 
Heirs of Holman, et al. v. The Bank of Norfolk. 370 

2. In such a case, although the proceedings are set on foot by a junior in- 
cumbrancer, to enjoin a senior incumbrancer from proceeding to sell un- 
der his mortgage, the costs of suit are properly payable by the incumbran- 
cer, to be re-immbursed out of the fund produced by the sale of the mortgag- 
ed property. Pinkard v. Ingersoll, 44} 

3. The clerk’s fees for making out the transcript upon a writ of error to the 
supreme court, are not taxed as part of the costs of the supreme court, but 
should be taxed as costs accruing upon the judgment in the primary court. 
McCord, v. Boyd, et al. use, &c. 760 


COURT, SUPREME. 


1. The clerk’s fees for making out the transcript upon a writ of error to the 
supreme court, are not taxed as part of the costs of the supreme court, but 
should be taxed as costs accruing upon the judgment in the primary court, 
McCord v. Boyd, et al. use, &c. 760 


COURT, CHARGE OF. 


1. A charge moved for, cannot be considered abstract, when there is any 
evidence before the jury to warrant the proposition. Bradford v. Mar- 
bury, 520 

2. When testimony is too indefinite, and inconclusive, to warrant the court 
in saying that one thing or another is proved by it, it should refuse a charge 


assuming that certain facts are established. 1b. 520 
3. A charge given by the court, must be construed, in connection with the 

testimony to which it applied. Berry, use, &c. v. Hardman, 604 
COVENANT. 


1. An obligation to make a deed to certain lands when the price contracted 
for is paid, is inlaw a‘covenant to make a good title when the condition is 
performed by the purchaser. Hunter v. O'Neil, 37 

2. The covenants for quiet enjoyment, and never to claim or assert title to 
the premises, are real covenants, running with the land, and if broken af- 
ter the land has been conveyed to an assignee, the latter alone has the 
right to sue for damages; unless, by the nature and terms of the assign- 
ment, the assignor is bound to indemnify the assignee, when it seems he 
may sue in his own name. Claunch v. Allen, 159 

3. The words “ grant, bargain, sell,” are all necessary in a deed, to create 
the statute covenant, that the grantor was seized of an indefeasible estate 
in fee simple, &c. and for quiet enjoyment. /h. 159 
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4, The condition of a bond reciting that the title to a lot of land is in dispute 
and stipulating that the obligor shall satisfy that dispute, and keep the 
obligee, his heirs, &c.in possession forever, and pay him all such dama- 
ges as he may sustain by the pretended claim set up to the lot, is to be con- 
strued as a covenant to satisfy the outstanding incumbrance, or remove the 
outstanding title, as the case may be, within a reasonable time; and if not 
so done by the obligor within a reasonable time, the obligee may pay the 
incumbrance, or remove the outstanding title, and have his action on the 
bond forindemnity. Dickson, jr. v. Briggs, 217 

5. Where the disputed title covenanted to be satisfied, consists inthe claim 
ofa former vendor, for notes given by a former purchaser, to whom no 
deed was executed, these notes constitute a lien, which the obligee may 
remove on the default of the obligor, and recover the sum paid, by action 
on the covenant. Ib. 217 

§. Upon an agreement under seal for the payment of $324, in monthly in- 
stalments of $27, covenant will lie for any of the instalments, as they fall 
due ; but a declaration which counts for a part of a month not due, and 
also for the residue of the unexpired term, is bad ondemurrer. Whether 
debt would lie before all the instalments are due, quere. North v. Eslava, 240 


7. A covenant, by which H bound himself to give B a quit-claim deed to one 
half a tract of land, (which is described,) “to be executed within two 
years from the date,” is not a contract for the sale of land, within the 
meaning of the statute of frauds, but is an unconditional promise to con- 
vey, by a time stipulated, and is prima facie evidence, that the considera- 
tion had been paid, or performed. Heirs of Holman, et al. v. Bank of Nor- 
folk, 370 
8. G., purchased from A. a tract of land, knowing that the title was outstand 
ing in another, executed his notes for the purchase money, and took from 
him 2 conveyance by deed. Afterwards, J., the assignee of the notes, ex” 
ecuted a covenant to G., by which, in consideration that G. paid him $4000 
by the first Monday in April, 1841, he bound himself to procure, and de- 
liver to G., a fee simple title to the land, at the time agreed on for the pay- 
ment. J. immediately commenced proceedings to get in the outstanding 
title, but was unable to do so before 1846, previous to which he had co- 
erced the payment of the money from G. by execution. An action being 
brought by G., against J., on the covenant, after the payment of the mo- 
ney, and before the title was obtained by J.—Held, that the measure of 
damages could not exceed the expense, and trouble of obtaining the legal 
title, and when that was obtained and vested in the plantiff before the tri- 
al of the cause, the damages should have been merely nominal. Gibbs v, 
Jemison, Adm’r, 820 
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CRIMINAL CASES, AND PROCEEDINGS IN. 
1, When the bill of exceptions in a criminal case does not state evidence 
before the jury, to warrant the particular instructions asked and refused, 
the legal presumption of the omission is, that there was no such evidence, 
Pierson v. The State. 149 
2. The common law of this State on the subject of homicide, is the same as 
the common law of England, and whenever that law requires the person 
assailed to decline the contest, or to retreat, before he will be excused in 
taking the life of his adversary, our law requires the same. 1b. 149 
3. The circumstance that the prisoner, after the killing, wipes the knife with 
which the fatal wound is inflicted, is not so controlling, or so insignificant 
as to warrant the prisoner in calling for the charge that it is not evidence 
of murder, or to justify the court in instructing the jury that it was. It is 
a fact evincing coolness and self-possession, and as such, proper to be left 
to the jury, in connection with the other circumstances of the case, for 
them to determine whether the killing was with malice aforethought, or 
on sudden heat and passion. Jb, 149 
4. It is not error for the court to refuse to instruct the jury, that they in ca- 
pital cases are judges of the law, as well as of the fact. Jb. 149 
5. To constitute the offence of obstructing process, in a criminal point of 
view, there must be an active opposition; not merely taking charge of a 
debtor’s property, keeping it out of view, and refusing when called on by 
an officer, to place it within hisreach. Crumpton v. Vewman, 199 
6. A warrant, which recited, that W C did oppose W A, a constable, in the 
execution of civil process, by concealing, and keeping concealed, the pro~ 
perty of one James Frost, is a nullity, and the party who caused it to be 
issued, as well as the officer who acted under its authority, are liable in 
trespass to the party arrested. Jb. 199 
7. The place where a contemplated duel is to be fought, is no part of the 
definition of the offence, and not necessary to be averred in the indictment 
or proven on the trial. Ivey v. The State, 276 
8. An allegation, that the prisoner gave the prosecutor a challenge to fight 
in single combat, is equivalent to an averment that he challenged him to 
fight. 1b. 277 
9. No particular form of words is necessary to constitute a challenge to fight 
a duel; whether a challenge to fight in single combat, with deadly weapons 
was intended, or whether it was the mere effusion of passion, or folly, or 
the idle boast of a braggart, not intended ut the time to lead to any result, 
or to be understood by the other party as a challenge to fight a duel, are 
questions which the jury must determine. 16. 277 
10. One indicted as principal, cannot be convicted on proof showing him to 
be only an accessory before the fact. Hughes v. The State, 458 














INDEX. 


CRIMINAL CASES, PROCEEDINGS IN—conrtinuep. 


11. As an assault, with intent to commit murder, is made a felony by the pe- 
nal code, it is an offence to which there may be accessories. Ib. 459 
12. Where the jury, upon an indictment for assault and battery with intent 
to commit murder, and for an ordinary assault, return a general verdict of 
guilty, or a verdict finding one defendant guilty of an assault with intent 
to kill, and the other, guilty ofan assault and battery, without assessing a 
fine, it is no error in the court to send the jury out, with instructions to re- 
turn a final verdict. Jb. 458 
13. The dying declaration of one deceased, made under the belief of impend- 
ing death, is competent proof to go to the jury, either to show who is the 
guilty agent, or disclose the circumstances under which the crime was 
committed. Moore v. The State, 764 
14. These declarations may be given in evidence, as well to acquit, as to 
convict the prisoner. Jb, 764 
15. The dying declaration of a husband, is competent evidence against the 
wife, to show her guilt. Jb. 764 
16. When these declarations are inconsistent with each other, it is the duty 
of the jury to weigh them, and to determine which, or whether either is to 
be believed; and if the charge of the court takes this duty from them, or 
if the court undertakes to determine these questions for the jury, it is error. 
Ib. 764 
17. If an officer having a fieri facias, attempts to levy it on articles exempt 
by law from levy, and sale by execution, after being warned of the fact, 
the owner may employ as much force, as is necessary to prevent the levy, 
but if he employs more force than is necessary, he becomes a trespasser. 
The State v. Johnson, 840 
18. Two indictments, one for resisting legal process, and the other for an as- 
sault, cannot be supported for the same offence. The decisive test, is, 
whether the same testimony will support both charges. Jb, 840 
See Recognizance, 1. 


CUSTOM OR USAGE. 


1. A usage of the attorneys at any particular place, to collect money of their 
clients in bank bills of the State Bank, though selling at a depreciation, 


being contrary to law, cannot be supported. But if such a usage were 
lawful, it would be controlled by the direction of the client not to collect 
in depreciated funds. West, Oliver §& Co. v. Ball & Crommelin, 340 
2. Although ordinarily a steamboat may not be compelled to take charge of 
a cash letter, yet if the general usage of boats in a particular trade to take 
charge of such letters is shown, the delivery of such a letter toa particular 
boat, will be governed by this common usage. Hosea, Jr. v. McCrory, 350 
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3. The delivery of a cash letter to the clerk of a steamboat, is a delivery to 
the master for the purpose of charging him, and it is not necessary to 
show a special authority to the clerk to receive cash letters, when a gene- 
ral usage of boats in the tradg is to receive them. Jb. 350 

4. A usage, that where cotton stored in a warehouse, was found to be in a 
damaged condition, the warehouseman should send it to a “ pickery,” to 
be “picked,” and that the factor should be responsible for the expense of 
picking, is not unreasonable, or contrary to law. Desha, Smith & Co. v. 


Holland, 513 
5. It is not indispensable to the validity of a custom, thai it be universally 
acquiesced in; it is sufficient, if it be general, and uniform. Jb. 513 


6. The evidence to establish a custom, should show a certain, and uniform 
usage. Where the evidence is uncertain, and contradictory, the custom 
is not established. Jb, 513 


DAMAGES. 


1. When a bill is drawn within this State, payable at a place beyond its lim- 
its, interest, and damages cannot be recovered of the acceptor, upon its 
dishonor, without proving the law of the place of payment, giving such 
damages, and interest. Dickinson v. The Branch Bank at Mobile, 54 

2, It is no objection that interest, and damages for non-payment, are includ- 
ed in the same entry of judgment, without specifying the amount of each, 
separately. Ib. 54 

3. A defendant, by electing to recoup the damages, when sued for a breach 
of contract, thereby precludes himself from afterwards suing for damages, 
for the same injury, but may still maintain an action for a trespass, which 
could not have been recouped in the former action. McLane v. Miller, 643 
See Covenant, 9. 


See Execution, writ of, 9. 
DEBTOR AND CREDITOR. 


1. The law of South Carolina, where the deed was made, requires such in- 
struments to be recorded, and for want of such registration, declares them 
void, as to creditors, but that as between the parties to the deed it shall be 
valid without registration. Held, that the provision in relation to credi- 
tors, had no extra territorial efficacy as a law, and only applied to debts 
created, or attempted to be enforced, in South Carolina. Cook v. Kenner- 
ly & Smith, 42 

2. A plea, alledging that the defendant had been garnisheed in a court of 
the State of Louisiana, and a judgment rendered against him on his an- 
swer, condemning the debt in favor of a creditor of the plaintiff, setting 

out the proceedings fully, and alledging that they were conducted accord- 

ing to the law of Louisiana, and that he had paid, and satisfied the judg- 
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ment so rendered, is good, It is not necessary in such a plea to alledge, 
in totidem verbis, that the defendant had no notice of the transfer of the 
note, when he answered the garnishment. Mills & Co. v. Stewart, 90 
8. Anassignment by an insolvent, conveying all his property to trustees, and 
giving preference to certain creditors, and directing first, the payment of 
certain preferred creditors, “the surplus, if any, to be appropriated to the 
other creditors rateably, who shall within four months execute a release of 
their claims, and if there be any surplus, after fulfilling all the trusts afore- 
said, the same shall be paid over to the said R. L. W.” issuch a stipulation 
for the benefit of the debtor, as renders the deed fraudulent and void.— 
Grimshaw & Brown v. Walker, 101 
. Where a debtor owing two debts to his creditor, pays a sum of money in 
gross, and the creditor omits to apply it to either, the debtor, when sued 
on one of the debts, may insist on the payment to be applied in discharge 
of that, although the creditor has delayed both debts. Quere, if the pay- 
ment was made for the purpose of extending both debts, and receipted in 
this way, whether it should not be applied pro rata? Dent, et al. v. The 
State Bank, 275 
5. Although a slave has been lent, and continued in possession of the bor- 
rower for more than three years, without the registration required by the 
statute of frauds, if the owner resumes the possession, before any creditor 
of the borrower has acquired a lien upon it, it cannot be afterwards made 
subject to the debts of the borrower. .Maull v. Hays, 499 
6. In a contest betweena purchaser from the grantor with notice of the deed, 
and a creditor of the firm seeking to enforce it, the former is in no better 
condition than the grantor. Griffin v. Doe ex dem. Stoddard and Mur- 
phy, 784 
See Lien, 6. 
See Mortgagee and Mortgagor, 6, 7. 
See Vendor and Vendee, 6, 7,8, 9. 


—_ 


DEEDS AND BONDS. 


1. The mere fact, that the entire consideration recited in a deed has not beer 
paid, or that it is not a full equivalent for the property conveyed, does not 
per se make the deed void, though it may cast suspicion cver the transac- 
tion, and authorize a verdict against it. McCaskle v. Amarine, 18 

2. When a gift of slaves is made by deed, the delivery of the deed is suffi- 
cient, without a delivery of the property. .Vewman v. James & New- 
man, 29 

3. The words “ grant, bargain, sell,” are all necessary in a deed, to create the 
statute covenant, that the grantor was seized of an indefeasible estate in 
fee simple, &c. and for quiet enjoyment. Claunch v. Allen, 159 
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4. A penal bond, made by the widow, jointly with the administrator, to make 
the purchaser a good title to the land, estops her from asserting title 
against him, under the title derived from the patent from the government: 
Johnson and wife, et al. v. Collins, 322 

5. The grantor in a deed is a competent witness to impeach it for fraud, if 
he was not interested in some way to render him incompetent on that 
ground. Sims v. Killen, 497 

6. A bond in the penal sum of $10,000, by which B bound himself, on con- 
dition that D would establish the claim of B, to a right of entry under the 
pre-emption laws of the United States, and pay to the United States the 
purchase money thereof, he would deliver to D, his heirs and assigns, a 
good and sufficient deed of all his right, and title to one half of said lands 
—is not such an estate, or interest in land in D, though the condition of the 
bond has been performed, as can be sold by order of the orphans’ court, 
at the instance of the representatives of D, so as to vest in the purchaser 
the title of D, or to enable the commissioners appointed by the orphans’ 
court, to assign the bond to the purchaser. Brown v. Chambers, et al. 697 

7. Such a bond is assignable under the act of 1828, and the assignee may 
maintain an action thereon in his own name, by showing a performance of 
the condition by the obligee. Whether, after the death of the obligee, the 
heir, or personal representative is entitled to the bond, quere. Ib. 698 


DEEDS, AND REGISTRY OF. 


1. A deed is not properly recorded upon the affidavit of the subscribing wit- 
nesses, “ that they acknowledged their signatures to this deed.” McCaskle 
Vv. Amarine, 17 

2. It is no objection to the validity of a deed, that it is not recorded, except 
as to creditors and subsequent purchasers. The notice of title given by 
possession is equivalent tothe constructive notice afforded by registration 
of the deed. Jb. 

3. When property is conveyed absolutely, to a married woman, by a stran- 
ger, the statute of frauds has no application, in a contest between the 
wife and the creditors of the husband; it is therefore unimportant, whe- 
ther the instrument is, or is not recorded. .Vewman v. James & New- 
man, 29 

4. The law of South Carolina, where the deed was made, requires such in- 
struments to be recorded, and for want of such registration, declares 
them void, as to creditors, but that as between the parties to the deed, it 
shall be valid without registration. Held, that the provision in relation to 
creditors, had no eztra territorial efficacy as a law, and only applied to 
debts created, or attempted to be enforced, in South Carolina. Cook v. 
Kennerly & Smith, 19 
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5. The possession of the cestui que trust, is not within the second section of 
the statute of frauds. Quere, would it not apply to a trustee, who retain- 
ed possession of the trust estate, without registration of the deed. Ib. 42 

6. The assignment of a land certificate, made by the original purchaser, un- 
der his hand and seal, operates under our statute as a conveyance of all 
the assignor’s interest in the land, and the assignee has a superior title at 
law, to a purchaser at a sheriff’s sale under a judgment rendered subse- 
quent to the assignment. Falkner v. Jones and Leith, 165 

7. Such an assignment is not within the registration acts, and does not be- 
come inoperative against the sheriff’s vendee for the omission to register 
it. Jb. 165 

8. An assignment of a certificate not under seal, does not pass the legal title, 
and is not proper evidence in an ejectment suit by a sheriff’s vendee: The 
improper admission of merely cumulative evidence, is sufficient to reverse 
a judgment. Ib. 165 

9. A purchaser ofa slave at a constable’s sale, who has notice of an unregis- 
tered mortgage on the slave, may nevertheless protect himself, ifthe plain- 
tiff in execution had no notice of the mortgage, until after his lien attach- 
ed by the levy of his execution. Jordan v. Mead, 247 

10. A mistake made by the clerk, in the date of the probate of a deed, cannot 
prejudice the party, or prevent him from proving the true date of the pro- 
bate. Ib. 247 

11. A deed of trust not delivered for registration, or recorded, until thirty- 
one days after its execution, is void as against judgment creditors, not hav- 
ing actual notice of the deed. Wallis v. Rhea § Ross, 646 

12. Possession of land under a purchase, is notice to a creditor, and will pre- 
vent the lien of his judgment against the vendor from attaching upon it, 
though the deed may never have been recorded. Burt v. Cassety, 734 

13. A deed drawn by an attorney, for land, by the direction of the vendor, is 
sufficiently delivered to the vendee, though not present, if left with the 
uttorney for the purpose of registration, or, after its execution, taken by 
the vendor, for the purpose of being handed to the clerk to be registered. 
Ib. 734 


DEEDS OF TRUST. 


1. A deed conveying property in trust absolutely for the benefit of specified 
creditors, if bona fide is valid as a conveyance, in consequence of the pre- 
sumed assent of the creditors, and is not a mere power, subject to be de- 
feated by the levy of an execution at the instance of one of the creditors 
named in it. Kinnard v. Thompson, 487 

2. A deed of trust not delivered for registration, or recorded, until thirty-one 
days after its execution, is void as against judgment creditors, not having 
actual notice of the deed. Wallis v. Rhea § Ross, 646 

109 
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3. A deed of trust, or mortgage, executed as an indemnity to the sureties of 
an executor, will be upheld at law, whilst the liability continues. Quere— 
would not a court of equity, upon a proper indemnity being executed, di- 
rect a sale of the trust property, at the instance of a creditor of the grantor. 
Hawkins v. May, 673 

4, The possessory interest of a grantor in a deed of trust, which may be sold 
under execution, is a certain, ascertained possession, for a definite period. 
Ib. 673 

5. A deed of trust conveying land by the members of a mercantile company, 
for the payment of the debts of the partnership, and requiring the trustee 
to sell at the instance of any creditor of the firm, is founded on sufficient 
consideration ; the company having gone into existence, contracted debts, 
and there being unsatisfied creditors of the firm. Griffin v. Doe ex dem. 
Stoddard and Murphy, 783 

See Bankrupt, 3. 


See Chancery, 23. 
DELIVERY. 


1. When goods are delivered to a warehouseman, or carrier, indicated by 
the buyer, a delivery to the warehouseman, or carrier, is a delivery to the 
buyer, and it is at his risk when delivered, without notice, unless by the 
contract of the parties, he is to be notified of the fact of delivery. Brad- 
ford v. Marbury, 520 

2. A delivery to a warehouseman will be complete, although the seller should 
take the receipt in his own name, unless his intention in taking the re- 
ceipt in his own name, was to preserve the right of property in himself — 
Ib. 520 

3. When property is delivered to a warehouseman, indicated by the buyer, 
the right of property will vest in him, though the warehouseman may have 
a lien on the goods for his charges. Whether such a lien would in any 
case prevent the general property from vesting in the buyer, if the requi- 
sites of the sale were complete, quere. Ib, 520 








DEMURRER. 


1. A plea is bad on demurrer, which assumes to answer the entire declara- 
tion, and to furnish a bar tothe action, and alledges matter which is an an- 

‘ swer to only apart of the demand. Mills & Co. v. Stewart, 90 
2, A declaration averring that the defendant undertook to collect a certain 
debt, without showing for what sum, is bad on demurrer. Posey v. Hair, 567 

3. A demurrer to the declaration does not reach the objection that the cause 

of action is one for which attachment will not lie. The proper mode of 
presenting that question is by a rule on the plaintiff, to show cause why 

his attachment should not be dissolved. Beckwith, et al. v. Baldwin, 720 
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DEPOSITION. 


1. The rule that a witness cannot be contradicted by proof of previous coun- 
ter declarations, either written or verbal, applies to testimony taken by de- 
position, and if such supposed contradictory declarations, exist at the time 
the deposition is taken, the witness must have the opportunity afforded 
him of explaining it if in his power. Hovwell v. Reynolds, 128 

2. Depositions taken between the same parties, may be given in evidence in 
another suit, where the same point is in issue. Heirs of Holman, et al. v. 
Bank of Norfolk, 370 

3. When the object is not to establish the facts stated by a witness, but to 
impeach his credit, a deposition made by him in another suit, and between 
other parties, is evidence to contradict him. The rule of law established 
in the Queen’s case, does not apply. Jb. _ 370 

4, Where a deposition of a witness comes through the mail sealed, directed 
to the clerk of the proper court, with the usual post-marks, it may be pub- 
lished, although the name of the commissioner is not written across the 


seal. Park v. Bancroft, 468 
DETINUE. 


1. A demand is not necessary when the action is detinue, although the de- 
fendant, previous to the action, held possession under one having the life 
interests Dunn, et al. v. Davis, 135 

2. A judgment cannot be rendered against an administrator in detinue, 
where the suit has been revived against him, unless the thing sued for 
was in the hands of his intestate at the time of the suit brought, or has 

' since come to the possession of the personal representative, and held by 


him as assets of the estate. Easly, adm’r, &c. v. Boyd, 684 
3. The defendant in the action of detinue, may show title in a third person. 

McCurry v. Hooper, 823 
DOWER. 


1. It is error to decree a sum certain to a widow in lieu of dower, to be raised 
by a sale of the entire estate out of which the dower interest arises. The 
decree should be for the payment annually of the sum ascertained to be 
the annual value of the dower interest. Johnson v. Elliott, 112 
When the grantee of the husband, after his death, receives the rents, al- 
though the widow, upon a bill filed by her to ascertain and settle her 
claim for dower, is entitled to a decree for her proportion of the rents so 
received, the decree for what is due should be a general money decree, 
and it is not a lien upon the estate conveyed by the husband so as to over- 
ride other charges, or liens created by the grantee. Ib. 112 


0 


EJECTMENT AND TRESPASS TO TRY TITLE. 


i. “The south half of section 11, township 15, range 9, with the exception 
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of eighty acres at the west end; and a lot donated for a school house, of 
land in the Coosa land district,” is a sufficient description of the premises 
sued for, in an action of trespass to try title. Heifner v. Porter & Sim- 
mons, 470 


ENDORSER AND ENDORSEE. 


1. An assignee of a note cannot recover of the assignor usurious interest, 
which in a suit by the assignee against the makers of the note, had been 
deducted from it, the assignee being a party to the contract, by which the 
usury was reserved. Lloyd v. Pace, 637 

2. An assignor is not responsible to the assignee, for any improper allow- 
ance made to the makers of the note, upon their plea, in a suit against 
them by the assignee. Ib. 637 

3. A notice of the dishonor of a note, given to the executor of an endorser, 
before he has qualified as such, is not such a presentment, as will take the 
case out of the statute of non-claim. Branch Bank at Mobile v. Hallett & 
Walker, 671 

See Bills of Exchange and Promissory Notes, 11. 


ERROR. 


1. Where transcripts of records are referred to by a bill of exceptions, but 
are not certified with the record as a part of it, although attached to the 
transcript, this court will not consider them, as there is nothing to show 
they were the same, used at the trial. Quigley v. Campbell & Cleveland, 58 

2. Where transcripts are so attached, and the counsel for the plaintiff in er- 
ror states he is surprised by an objection to the record at the argument in 
this court, and asserts they were the same used at the trial, this will war- 
rant a certivrari, although moved for after argument of the cause. Ib. 58 

3. The objection that the publication by the master, did not sufficiently state 
the facts and objects of the bill, cannot be raised for the first time in this 


court. Cowart v. Harrod & Flournoy, 265 
4. The refusal to quash an attachment, is not revisable on error. Ellison, et 
al. v. Mounts, 472 


5. S. having obtained several judgments against W. M. and J. M., transfer- 
red them to J. M., authorizing him to “use said notes and judgments, at 
his own charge and risk, and it is agreed that I am to pay no costs that 
has, or may accrue.” Held, first, that this was not a contract to pay the 
debt, or answer for the default of another, within the statute of frauds. 
Second, that J. M. was bound to see that no use was made of the judg- 
ments prejudicial to S., and as he could not himself prosecute a writ of 
error to reverse the judgments, neither could he defend himself upon the 
ground, that he did not consent to the prosecution of such a writ by his 
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co-defendant, as the agreement was in legal effect a covenant against 
such an act. Merrill v. Smith, 569 
6. A certiorari to review the judgment of a justice of the peace cannot be re- 
gularly sued out after the expiration of three years from the rendition of 
the judgment ; and if sued out after that time, is properly dismissed. Ma- 
son & Chambers v. Moore §& Tulane, 578 
7. A judgment of the orphans’ court, dismissing a petition for the removal of 
an administrator, and the appointment of the petitioner in his stead, can- 
not be reviewed by an appellate court, unless the evidence offered to the 
court, or the right of the petitioner to the administratién, be shown upon 
the record. Flora v. Mennice, 836 


ERROR CORAM VOBIS. 


1, The judgment upon a writ of error coram vobis, is, that the judgment 
complained of be affirmed, or re-called, according as it may be for the 
plaintiff or defendant ; and if for the former, then the suit is placed in the 
same situation as it was when the judgment was rendered. An order to 
this effect cannot make that interlocutory which would be otherwise final. 
Holford v. Alexander, 280 

2. Upon a writ of error coram vobis, error cannot be assigned, which contra- 
dicts the record. It cannot be assigned, that a corporation against which 
a judgment had been rendered, had ceased to exist previous to the rendi- 
tion of the judgment, that fact having been put in issue, and determined 
in the judgment sought to be reversed. Ib. 280 

3. Upon such a writ, the authority of the attorney who represented the sup- 
posed corporation, cannot be questioned. Jb. 280 

4, A writ of error coram vobis, can only be prosecuted by one who is a party 
or privy to the record, or injured by the judgment. Jb. 280 


ESTATES OF DECEASED PERSONS. 


1. An agreement between the distributees of an estate, to divide the proper- 
ty and hold it subject to the debts of the deceased, gives to each of the 
distributees a lien upon the share of the other, for the payment of the debts 
contemplated ; but will not subject the property so divided, in the hands 
of one of the distributees, to sale under a judgment obtained upon a note 
executed jointly by all the distributees, to a creditor of the estate for a 
debt due by the deceased. Whether the creditors of the deceased might 
not have availed themselves of this agreement in equity, or whether the 
distributees might not have been sued as executors de son tort— quere. 
Jones’ Adm’r v. Swift, 144 

2. An execution cannot be issued against the estate of a deceased debtor, 
unless one has previously issued on the same judgment in his lifetime, and 
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ESTATES OF DECEASED PERSONS—continuep. 
the fact that there is a plurality of defendants in the judgment, will not 
change the rule in respect to one who is dead. Ib. 145 


See Orphans’ Court, 11, 12, 13, 14, 15. 


ESTATE TAIL AND REMAINDER. 


1. A bequest of slaves “to my daughter Mina, during her natural life, and 
at her death to her heirs, or children,” is not an estate tail, and vests a life 
estate only in the daughter—her children taking vested remainders. Dunn 
et al. v. Davis, 135 

2. A reservation in a deed of gift, of a remainder in a slave to a third per- 
son, after the termination ofa life estate, is within the statute of frauds 
and void as against the creditors of the tenant of the life estate, after the 
lapse of three years, unless the deed is recorded as the statute directs.— 
Felder v. Harper, 612 


EVIDENCE. 


1. The hand-writing of a justice of the peace to an execution issued by him, 
may be proved by a third person, without calling the justice himselfi— 
McCaskle v. marine, 17 

2. When the question involved is fraud, the vendee may show that he was ad- 
vised by a third person to come to this State for the purpose of securing a 
debt fromthe vendor, and that he came for that purpose. His purpose im 
coming is a part of the res gestae. Goodgame v. Cole § Co. 77 

3. Admissions by the vendor, that he was indebted to the vendee, if made at 
a time previous to contracting the debt ;with the attaching creditor, are 
admissible, it being shown the consideration of the sale was notes due 
from the vendor to the vendee. Ib. 77 

4. Admissions made by the vendor at the time of the sale, that he was In- 
debted to the vendee, are admissible as part of the transaction; but as 
proof of consideration, such admissions are entitled to no weight, if the 
creditor’s debt was existing at the time of the sale. Ifthe evidence cre- 
ates a suspicion of the fairness of the transaction, it is incumbent on the 
vendee to prove the payment of an adequate consideration. Jb. 77 

5. Declarations made by a vendor remaining in possession of slaves, after 
the period when, by the ordinary course of trade, they should have passed 
to the possession of the vendee, are admissible as evidence on the ground, 
that from this circumstance a fraudulent combination between them might 
be inferred. 1b. 77 

6. An assignment of a certificate not under seal, does not pass the legal ti- 
tle, and is not proper evidence in an ejectment suit by a sheriff’s vendee. 
The improper admission of merely cumulative evidence, is sufficient to re- 

verse a judgement. Fulkner v. Jones and Leith, 165 
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7. Where a condition is annexed to a bill of sale, it is not competent to show 
by parol evidence, that another and different condition was agreed to by 
the parties. Adams v. Garrett, et al. 229 

8, The declarations of the payee of a note, through whom the plaintiff de- 
rives title as indorsce, are not evidence to charge the maker, although his 
admissions made on a previous day in discharge of the maker, had been 
given in evidence by the latter—the later admissions not being made in 
the same conversation as those first spoken of. Perry v. Graves, 246 

9. Where a witness states, that according to his best recollection, written 
evidence of an award exists, it is sufficient, in the absence of opposing 
proof, to exclude parol testimony of the award. Scarborough v. Rey- 
nolds, ; 252 

10. A witness cannot be allowed to state that he saw a credit of $400 en- 
tered upon a note without producing the note, unless, perhaps, the note 
has been fully paid off, so as to warrant the inference that it has been de- 
stroyed, or unless he could swear to the payment from his own knowledge. 
Ib. 252 

11. An agreement by counsel in one suit, of the existence of a fact, is not 
proof of the fact, in another suit, with which the former has no connection. 
Heirs of Holman, et al. v. Bank of Norfolk, 370 

12. When the object is not to establish the facts stated by a witness, but to 
impeach his credit, a depostion made by him in another suit, and between 
other parties, is evidence to contradict him. The rule of law established 
in the Queen’s case, does not apply. Ib, 370 

13. Upon a bill filed by B, or those claiming under him, against the heirs of 
H., for a specific performance of this contract, B having taken possession 
under it, the instrument is prima facie evidence under the statute, that it 
was made upon sufficient consideration. Jb. 370 

14. Proof by old residents of Mobile, who had resided there before, and since 
the execution of the deed, that they never knew or heard of such persons 
as the witnesses to the deed in this State, is prima facie sufficient, to prove 
non-residence, and let in the secondary evidence. Ib. 370 

15. The fact, that J. M., before entering into the contract, was advised by a 
lawyer, that it would not subject him to the costs of the judgments, was 
notadmissible. Merrill v. Smith, 569 

16. Upon a trial of right of property, levied on by attachment, the claimant 
may prove, that the defendant in attachment, at the time he purchased the 
slaves levied on, declared that he paid for them with the land of the cestui 
que trust, (in whose behalf they were claimed,) and purchased the slaves 
for their use, the res gestae, being the sale and purchase, and not the pos- 

- session of the slaves; such testimony would be no proof of consideration, 
if the attaching credilor’s debt then existed. Berry, use, §c.v. Hardman, 604 
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17. Whether a witness whose opinions are offered in evidence as an expert 
in any art or science, is competent to testify, is to be determined by the 
court, either by examining the witness himself, or from the testimony of 
others. Tullis v. Kidd, 648 

18. One who is not engaged in the practice of physic, may nevertheless be 
competent to testify, if he shows that he had studied the science of medi- 
cine, and felt competent to express a medical opinion upon a particular 
disease. The fact that he was not a practising physician would go to his 
credit. Ib. 648 

19. After a witness has been admitted to testify as an expert, evidance cannot 
be given to the jury of the opinions of other experts in the same science, 
that the witness was qualified to draw correct conclusions, in the science 
on which he had been examined; though such testimony would have 
been properly offered to the court, to show the competency of the witness. 
Ib. 648 

20. A written contract, by which one bound himself to “re-sell” certain 
slaves, which he had purchased, and for which he had received a bill of 
sale, cannot be contradicted by parol evidence, unless the contract was ob- 
tained by fraud, or entered into by mistake, or suprise. McKinstry v. 
Conly, 678 

21. An allegation in a bill, that by the term “re-sell,” the parties meant. re- 
convey, is not sufficient to authorize the introduction of parol proof, contra- 
dicting the written instrument. Ib. 678 

22, A letter written by one professing to be a commissioner in the general 
land office, is not, without further proof, admissible as an instrument of 
evidence. Brown v. Chambers, et al. 698 

12. Parol evidence is admissible to show, that a particular bill of exchange 
was intended to be secured by a deed of trust, though generally, or impro- 
perly described in the deed. Posey and Coffee, Ex’rs, v The Decatur 
Bank, 802 

24. An inquisition, had by order of the orphans’ court, to ascertain whether an 
individual is not non compos mentis, of the pendency of which he has no 
notice, is not evidence for any purpose, to affect the right of the individ- 
ual so found to be insane, orany one claiming through him. McCurry v. 
Hooper, 823 

25. Insanity, is shown by the proof of acts, declarations, and conduct, incon- 
sistent with the character, and previous habits of the party. The mere 
opinions of witnesses, of the sanity, or insanity, of a person, are not com- 
petent testimony, unless they are medical men, acquainted with the facts. 
a. 823 

26. H. sold P. two slaves, and received in payment a sum of money in cash, 

and the bond of P. for $400, and promised P. that this bond should not be 

applied in any other way, than tothe extinguishment of a mortgage, 
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which one B. held on the slaves. Held, that this testimony did not con- 
tradict the bond, the written evidence of the contract—Nor was it irrele- 
valent, as the question between the plaintiff, and defendant, was whether 
the latter assented to the delivery of the bond, by H.to the former. Hun- 
tington v. Adams, 834 
See Criminal Cases and Proceedings in, 13, 14, 15, 16. 
See Executors and Administrators, 4, 5, 6. 

See Pleading, 7 


EXCEPTIONS, BILL OF. 


1. Where transcripts of records are referred to by a bill of exceptions, but 
are not certified with the record as a part of it, although attached to the 
transcript, this court will not consider them, as there is nothing to show 
they were the same, used at the trial. Quigley v. Campbell & Cleveland, 58 

2. When the bill of exceptions in a criminal case does not state evidence 
before the jury, to warrant the particular instructions asked and refused, 
the legal presumption of the omission is, that there was no such evidence. 
Pierson v. The State. 149 


EXECUTORS AND ADMINISTRATORS AND THEIR SURETIES. 


1, Undera special contract to sell slaves to one upon the payment of a suni 
certain at a specified day, the title vests in the party to whom they are to 
be sold, by the tender of the money, and when the tender is made by an 
administrator and refused, yet the administrator, by the act of tender and 
refusal becomes the bailee of the money, and as such may be sued by the 
executor of the other party, where he has successfully sustained an action 
of detinue, on the ground that the title vested in the estate by the act of 
tender. McLeod v. Powe and Smith, 9 

2. When a husband permits the wife to place the proceeds of the hire of a 
slave, out at loan for her own use, which after his death, was paid to her 
by the borrower, the representative of the husband cannot recover it from 
her. But the husband could not make such a gift to the prejudice of cre- 
ditors, either during his life, or to take effect after his death. Puryear v. 
Puryear, 13 

3. When the avails of an action prosecuted by an administrator, would, if 
successful, be assets of the estate he represents—if unsuccessful, the es- 
tate must be charged with the costs; and if a judgment for costs is ren- 
dered against him by the court below de bonis propriis, it will be here ren- 
dered de bonis intestatis. Hutchinson, adm’r, v. Gamble, 36 

4. Where a judgment is rendered against the plaintiff for a specific sum in a 
suit commenced by him as administrator, without directing the recovery 
be bonis testatoris, its legal effect, until demanded, is de bonis propriis, and 


110 
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as such it cannot be given in evidence under a declaration describing it as 
de bonis testutoris. Quigley v. Campbell & Cleveland, 58 
5. The judgment obtained against the plaintiff in a suit by him as admins- 
trator under our statute of set-off, even when properly entered de bonis 
testatoris, is no evidence of assets in a suit upon it for a devastavit. Ib. 58 
6. In such a suit onsuch a judgment, the record of the settlement by the ad- 
ministrator, although of a part of the administration, is admissible evi- 
dence, as it, with the vouchers, may show the amount of the debts against 
the estate, the periods when paid, and the extent to which the party is lia- 
ble for the alledged devastavit. 1b. . 58 
7. An administrator cannot sue upon a note, an asset of the estate, which he 
has taken payable to himself as administrator, after his removal from office, 
although no successor has been appointed. Dunham v. Grant. 105 
8. No title passes to the purchaser, by a private sale of the property of an es- 
tate by the administrator, although the administrator is estopped by his 
own act from recovering it, by an action in his own name. Nor can the 
administrator coerce payment of the purchase money, as no right can be 
derived from an unlawful act; and the contract being void in its inception, 
the defence may be made, without placing the other party in statu quo, by 
a return of the property. Fambro v. Gantt, 298 
9. A penal bond, made by the widow, jointly with the administrator, to make 
the purchaser a good title to the land, estops her from asserting title 
against him, under the title derived from the patent from the government. 
Johnson and wife, et al. v. Collins, 322 


10. A payment by an administrator of an insolvent estate, to a creditor, he 
binding himself “to hold the administrator harmless, in case said estate 
on settlement, does not pay enough to cover the above amount,” is not an 
absolute payment, or an admission that the claim is just, but if the claim 
is rejected for want of presentation in time to the administrator, he may 
recover back the money so paid. Gorman v. Nairne, 338 

11. A sole legatee has no right to the possession of the personal estate, until 
the personal representative has assented to it, and if in possession, it may 
be recovered by the personal representative when appointed. Upchurch 
v. Norsworthy, 532 

12. An administrator has no right to the proceeds of the crops made upon 
the land of his intestate, with the slaves of the estate, previous to the 
grant of administration. Whether he could not recover the value of the 
use of the slaves, and other personal property, quere. Ib. 532 

13. An administrator prima facie is chargeable with interest under the sta- 
tute upon all receipts until disbursement, and must discharge himself by 
oath. King, adm’r, v. Cabiness’ creditors, 598 

14. A judgment cannot be rendered against an administrator in detinue 
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where the suit has been revived against him, unless the thing sued for 
was in the hands of his intestate at the time of the suit brought, or has 
since come to the possession of the personal representative, and held by 
himas assets of the estate. Easly, adm’r, &§c. v. Boyd, 684 
15. The absence of an administrator from the State, will not prevent the bar 
of the statute of non-claim, after it has commenced running. Whether 
the removal of the administrator from the State, would not justify the re- 
vocation of his authority, quere. Branch Bank at Decatur v. Donelson, 
adm’x, 741 
16. A promise by an administrator, after the expiration of eighteen months 
after the grant of letters of administration, to pay a debt which had not 
been presented to him, will not take it out of the statute of non-claim.— 
Branch Bank at Decatur vy. Hawkins, adm’r, 755 
17. Money paid by mistake, by the administrator of an estate, to another ad- 
ministrator, may be recovered back, if demanded before paid out in the 
distribution of the assets of the estate. Wilson v. Sergeant, 778 
18. An administrator ad colligendum, is the mere agent, or officer of the court, 
and may be removed at any time, and an administrator in chief appointed. 
Flora v. Mennice, 836 


EXECUTION, WRIT OF. 


1. The possession of ]and under a claim of right, is prima facie such an in- 
terest as is subject to levy and sale, although the possession may not liave 
continued such a length of time as to bar the right of entry. McCaskle v. 
Amarine, 17 

2. When a lien has attached on personal property, by the delivery of a fiert 
facias to the sheriff, which, during the continuance of the lien, is removed 
by the defendant in execution to another State, and sold, it may be levied 
on and sold, by an alias execution, if brought back again to this State. 
McMahan v. Green, 71 

3. Quere, would not the foreign purchaser acquire a good title by a purchase 
at a judicial sale, or would nut the remedy be lost, if the property had re- 
mained long enough in the foreign country, for the statute of limitations 
to bar an action for its recovery. Jb. 71 

4. A garnishee against whom a regular judgment has been rendered, may 

discharge it by payment, without waiting until he is coerced by execution, 

Mills & Co. v. Stewart, 90 

An execution cannot be issued against the estate of a deceased debtor, 

unless one has previously issued on the same judgment in his lifetime, and 

the fact that there is a plurality of defendants in the judgment, will not 

change the rule in respect toone who is dead. Jones Adm’r v. Swift, 145 

6. Executions issued by justices of the peace, from one county to another, 
may be certified, either by the clerk of the county to which it is sent, or 


en 
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by any justice of that county, who is satisfied of the genuineness of the 
signature of the justice issuing it. Jordan v. Mead, 247 
7. It is not indispensable to the regularity of an execution, issued on a forth- 
coming bond, that it should affirm on its face, that the bond was forfeited. 


Sheppard v. Melloy, et al. 561 
8. A discrepancy between the first and second executions, as to the amount 
of costs, furnishes no ground for quashing the latter, Jb. 561 


9. A difference in the amount of damages, which a first and second execu- 
tion, affirm the plaintiff recovered, is such a clerical misprision, as may be 
amended in the primary court; and when the record, which shows the va- 
riance, and upon which the motion to quash is founded, furnishes the only 
proper data for the correction of the error, it isthe duty of the court, mero 
motu, to direct the amendment, and overrule the motion to quash. Jb. 561 

10. An execution may include defendants to the judgment, who did not unite 
in a forthcoming bond, as well as the {obligors in the bond, if forfeited. 
If the execution does not on its face, or by the indorsement of the clerk, 
show who were the obligors in the bond, it may be amended by the judg- 
ment and forthcoming bond. 1b. 561 

11.8The possessory interest of a grantor ina deed of trust, which may be sold 
under execution, is a certain, ascertained possession, for a definite period. 
Hawkins v. May, 673 

12. The interest of one in possession of personal property, may be sold un- 
der execution at law, though the legal title is outstanding in a trustee.— 
Clarke & Co. v. Windham, 798 

13. An execution issuing from the orphans’ court, for the collection of money , 
should be made returnable to the regular semi-annual term of the county 
court proper, if there are fifteen days between the commencement of the 
term, and the teste of the writ ; if not, then to the next succeeding term of 
the county court. Graham and Abercrombie v. Chandler, 829 

14. Such an execution, when issued, has the same attributes as an execution 
issued on a judgment at common law, must be executed in the same mode, 
and may be enforced in the same manner; consequently, a motion may be 
made against the sheriff for failing to make the money. 1b, 829 

See Marriage Settlements, 5. 


EXECUTION, PROPERTY EXEMPT FROM. 


1. If an officer having a fiert facias, attempts to levy it on articles exempt 
by law from levy, and sale by execution, after being warned of the fact, 
the owner may employ as much force, as is necessary to prevent the levy, 
but if he employs more force than is necessary, he becomes a trespasser. 
The State v. Johnson, R40 











INDEX. 7 


a: 


EXECUTORY DEVISE. 

1. A bequest to the wife of real and personal property, “during her natural 
life, and at her decease to be left to my son, A. S. P.” vests immediately in 
the son, as an executory devise. Farley v. Gilmer, et al. 141 


EXPERTS. 
See Witness, 7, 8, 9. 

FORCIBLE ENTRY AND DETAINER. 
See Witness, 1. 


FORTHCOMING BOND. 


1. Irregularities in a delivery bond given by the claimant of property levied 
on, cannot be examined in the first instance in this court. Ifthe bond is 
so defective as not to warrant the plaintiff in suing out execution, the pro- 
per course is to apply to the circuit court, or to a circuit judge to super- 
sede it. Del Barco v. Branch Bank at Mobile, 238 

2. It is not indispensable to the regularity of an execution, itsued on a forth- 
coming bond, that it should affirm on its face, thatthe bond was forfeited. 
Sheppard v. Melloy, et al. 561 

3. An execution may include defendants to the judgment, who did not unite 
in a forthcoming bond, as well as the obligors in the bond, if forfeited. If 
the execution does not on its face, or by the indorsement of the clerk, show 
who were the obligors in the bond, it may be amended by the judgment 
and forthcoming bond. Jb. 561 

4. One of several defendants may replevy property levied on, although his 
co-defendants do not unite with him inthe bond. Whether, after a for- 
feiture, the other defendants could replevy, when their property was levied 
on, upon an execution on the forfeited bond, quere. Ib. 561 


FRAUD. 


1.. The possession of a fraudulent vendee cannot be deemed adverse, as a- 
gainst creditors and purchasers from the vendor, where the subsequent 
purchase was made under judicial process; and the possession of the ten- 
ants of the fraudulent vendee, must be considered as his possession.— 
McCaskle v. Amarine, 18 

2. The mere fact that the entire consideration recited in a deed has not been 
paid, or that it is not a full equivalent for the property conveyed, does not 
per se make the deed void, though it may cast suspicion over the transac- 


tion, and authorize a verdict against it. Ib. 18 
3. A court of chancery has jurisdiction to set aside a deed, conveying either 
land or slaves fraudulently obtained. Rumph v. Abercrombie, 64 


4. A contract for the sale of slaves at an inadequate price, obtained by an 
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on 


6. 


abuse of confidence, reposed in the vendor, by the vendee, will be set 
aside in equity, especially in a case, where the vendor was in a weak con- 
dition of body, and in a gloomy, unsettled state of mind, so as to be pecu- 
liarly liable to imposition. Jb. 64 
When the question involved is fraud, the vendee may show that he was ad- 
vised by a third person to come to this State for the purpose of securing a 
debt from the vendor, and that he came for that purpose. His purpose in 
coming is a part of the res gestae. Goodgame v. Cole & Co. 77 
Declarations made by a vendor remaining in possession of slaves, after 
the period when, by the ordinary course of trade, they should have passed 
to the possession of the vendee, are admissible as evidence on the ground, 
that from this circumstance a fraudulent combination between them might 
be inferred. Jb. 77 


7. Anassignment by an insolvent, conveying all his property to trustees, and 


giving preference to certain creditors, and directing first, the payment of 
certain preferred creditors, “the surplus, if any, to be appropriated to the 
other creditors rateably, who shall within four months execute a release of 
their claims, and if there be any surplus, after fulfilling all the trusts afore- 

said, the same shall be paid over to the said R. L. W.” issuch a stipulation 
for the benefit of the debtor, as renders the deed fraudulent and void.— 
Grimshaw & Brown v. Walker, 101 

Where there has been a public sale of personal property, the purchaser 
may leave it with the former owner, upon a contract, or from motives of 
benevolence, and if the act is bona fide, it will not be liable to the debts 
of the former owner. Simerson v. The Branch Bank at Decatur, 205 
An intention to defraud the public generally, by contracting debts, and 
circulating paper as money, upor: the faith of real estate conveyed for the 
payment of such debts, and the redemption of such notes, will not render 
the deed, by which such real estate is conveyed, void, under the statute of 
frauds, unless there was an intention on the part of the grantor, to de- 
fraud, hinder, or delay, his own creditors. Grifin v. Doe ex dem. Stoddard 
and Murphy, 783 
See Mortgagor and Mortgagee, I. 


See Sales, 3. 


FRAUDS, STATUTE OF. 


1. 


When property is conveyed absolutely, to a married woman, by a stran- 
ger, the statute of frauds has no application, in a contest between the 
wife and the creditors of the husband; it is therefore unimportant, whe- 
ther the instrument is, or is not recorded. Newman v. James & New- 
29 


man, 
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2. A covenant, by which H bound himself to give B a quit-claim deed to one 
half a tract of land, (which is described,) “to be executed within two 


years from the date,” 


is not a contract for the sale of land, within the 
meaning of the statute of frauds, but is an unconditional promise to con- 
vey, by a time stipulated, and is prima facie evidence, that the considera- 
tion had been paid, or performed. Heirs of Holman, et al. v. Bank of Nor- 
folk, 370 
3. Although a slave has been lent, and continued in possession of the bor- 
rower for more than three years, without the registration required by the 
statute of frauds, if the owner resumes the possession, before any creditor 
of the borrower has acquired a lien upon it, it cannot be afterwards made 
subject to the debts of the borrower. Maull v. Hays, 499 
4. S. having obtained several judgments against W. M. and J..M., transfer- 
red them to J. M., authorizing him to “use said notes and judgments, at 
his own charge and risk, and it is agreed that I am to pay no costs that 
has, or mayaccrue.” Held, first, that this was not a contract to pay the 
debt, or answer for the default of another, within the statute of frauds. 
Second, that J. M. was bound to see that no use was made of the judg- 
ments prejudicial to S., and as he could not himself prosecute a writ of 
error to reverse the judgments, neither could he defend himself upon the 
ground, that he did not consent to the prosecution of such a writ by his 
co-defendant, as the agreement was in legal effect a covenant against 
such an act. Merrill v. Smith, 569 
5. An intention to defraud the public generally, by contracting debts, and 
circulating paper as money, upon the faith of real estate conveyed for the 
payment of such debts, and the redemption of such notes, will not render 
the deed by which such real estate is conveyed, void, under the statute of 
frauds, unless there wasan intention on the part of the grantor, to defraud, 
hinder, or delay his owncreditors. Griffin v. Doe er dem. Stoddard and 
Murphy, 783 


GAMING. 


1. The office of a physician, where he exhibited his medicines, received pro- 
fessional calls at all times, and being unmarried, ate, end slept, is not a 
public place, within the statute against gaming, the playing being at night, 
with closed doors, and a few friends present by invitation. Clarke v. The 
State, 492 


GARNISHMENT AND GARNISHEE. 


1. In an issue between the transferee of a debt admitted as due to the debt 
or andthe attaching creditor, the court may require the transferee to aver 
the validity of the transfer, and it is not error to refuse to compel the cre 
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ditor to aver that the debt is subject to his process. Scott, Slough & Co. 
v. Stallsworth, 25 
2. Under the trial of such an issue, the debtor, under the act of 1845, is not 
a competent witness. Jb. 25 
The answer of the garnishee, and the papers in the cause, cannot be look- 
ed to as evidence on the trial of this issue. Jb. 25 
. A plea, alledging that the defendant had been garnisheed in a court of 
the State of Louisiana, and a judgment rendered against him on his an- 
swer, condemning the debt in favor of a creditor of the plaintiff, setting 
out the proceedings fully, and alledging that they were conducted accord- 
ing to the law of Louisiana, and that he had paid, and satisfied the judg- 
ment so rendered, is good. It is not necessary in such a plea to alledge, 
in totidem yerbis, that the defendant had ne notice of the transfer of the 
note, when he answered the garnishment. Mills & Co. v. Stewart, 90 
5. A negotiable note, not indorsed before its maturity, may be the subject of 
an attachment, or garnishment, at the suit of the creditors of the payee, 
so long as he remains its proprietor, or until the maker has notice of the 
transfer, if indorsed when past due. Jb. 90 
6. A garnishee against whom a regular judgment has been rendered, may 
discharge it by payment, without waiting until he is coerced by execution. 
Ib. 90 
7. Equity has jurisdiction to set aside the fraudulent transfer of a debt re- 
duced to judginent, although the party may also be entitled to a legal re- 
medy by a garnishee process, against the fraudulent transferee. Sheppard, 
et al. v. Iverson, 97 
8. When a garnishee answers, and upon special interrogatories referring to 
the answer, answers again more fully, and is discharged upon the last an- 
swer, both answers are to be considered as part of the record. Wicks v.- 
The Branch Bank at Mobile, 594 
9. When a garnishee answers, admitting an indebtedness to the defendant, 
but also stating, that he has been informed, the defendant as a bankrupt 
-has given in the debt in his schedule, and that it has been sold, and pur- 
chased under the decree in bankruptcy, by C. A. M., no judgment can be 
rendered against the garnishee, on the answer, but an issue should be ten- 
dered by the plaintiff. Quere, When the garnishee answers, that he holds 
funds of the defendant, to which the latter is entitled, for services rendered 
the State, in a public capacity,can any judgment be rendered? Jb. 594 
10. The answer of a garnishee must be contested at the term at which it is 
made ; and if an issue be subsequently tendered, he may object to joining 
in it, unless he has expressly, or by implication, waived his right to a dis- 
charge. McDaniel v. Reed, 615 
See Vendor and Vendee, 11. 
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GIFT. 


1, When a gift of slaves is made by deed, the delivery of the deed is suffi- 
cient, without a delivery of the property. Newman v. James & New- 
man, 29 

2. A reservation in a deed of gift, of a remainder in a slave to a third per- 
son, after the termination of a life estate, is within the statute of frauds, 
and void as against the creditors of the tenant of the life estate, after the 
lapse of three years, unless the deed is recorded as the statute directs. 


Felder v. Harper, 612 
3. A consideration of $10, expressed in a deed of gift of two slaves, is on its 
face merely nominal. Jb. 612 


GUARDIAN AND WARD. 


1. A guardian who fails to make annual settlewents of his accounts, is lia- 
ble for interest on the funds in hand; but is not liable to be charged com- 
pound interest, unless he is guilty of such gross neglect, as is evidence o¢ 
fraud. The mere omission to make annual settlements, is not evidence of 
fraud, so as to authorize the charge of compound interest. Bryant v. 
Craig, 304 

2. A guardian may apply to the orphans’ court for authority to invest the 
funds of his ward, and if lost without his fault after such investment, he 
will not be personally responsible. Ib. 355 

3. In settling the accounts of a guardian, the court should charge the guar- 
dian with interest on all money of the ward in his hands, from the time of 
its receipt, and allow him interest on all disbursements from the time they 
were made, the interest due from the guardian to extinguish pro tanto, or 
in full as the case may be, the expenditure of the ward. Ib. 355 


HUSBAND AND WIFE. 


1. When a husband permits the wife to place the proceeds of the hire of a 
slave, out at loan for her own use, which after his death, was paid to her 
by the borrower, the representative of the husband cannot recover it from 
her. But the husband could not make such a gift to the prejudice of cre- 
ditors, either during his life, or to take effect after his death. Puryear v. 
Puryear, 13 

2. A conveyance of slaves by deed, to a married woman, “to her and her 
heirs, to have and to hold the same, to and for her use, benefit, and right, 
and of the heirs aforesaid, without let, hindrance or molestation, whatever,” 
is a convey ance of the property to her sole and separate use. /Vewman 
v. James & Newman, 29 

3. When property is conveyed absolutely, to a married woman, by a stran- 
ger, the statute of frauds has no application, in a contest between the wife 
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and the creditors of the husband: it is therefore unimportant, whether the 
instrument is, or is not recorded. Ib. 29 
4, When the grantee of the husband, after his death, receives the rents, al- 
though the widow, upon a bill filed by her to ascertain and settle her 
claim for dower, is entitled to a decree for her proportion of the rents so 
received, the decree for what is due should be a general money decree, 
and it is not a lien upon the estate conveyed by the husband so as to over- 
ride other charges, or liens created by the grantee. Johnson v. Elliott, 112 
5. Upon a suit by husband and wife, ona note given to them jointly, for a 
debt created with the defendants, by the dealing of the wife with the con- 
sent of the husband, the defendants may set off an account, not included 
in the note, created in the same course of dealing. Case and Eslava v. 
P. & C. Byrne, 115 
6. A bill in equity, by which a feme covert asserts her marital rights against 
her husband ; or seeks to have settled to her separate use, property, which 
he has purchased with her separate funds, is not such a proceeding in rem, 
as to make the decree therein rendered, conclusive on all persons; but is 
binding only on the parties to it. The Branch Bank at Montgomery v. 
Hodges, 118 
7. A trustee of a married woman, to preserve her separate estate, is not res- 
ponsible for medical services rendered to slaves, constituting her separate 
estate, they not being in his possession, or the services rendered at his 
request, and he never having promised to pay the value of the services. 
Hodges v. Hoole, 177 
8. A bequest to a married woman, “to go to the support of herself and chil- 
dren ;” also, “I lend to my daughter, C. D., wife of G. D., the land where- 
on they now live, with all the household and kitchen furniture which they 
have in possession ; also, one negro woman Winney, one negro girl Ail- 
sie, and one negro, Langley, with them and their increase, to enable her to 
support, school, and clothe her children, during her natural life, and after 
her death to be equally divided between her children, to them and their 
heirs forever,” does not give the husband such an estate in the property, 
as can be subjected to sale at law, for the payment of his debts. Jasper & 


Maclin v. Howard, Trustee, 652 
9. The dying declaration of a husband, is competent evidence against the 
wife, to show her guilt. Moore v. T'he State, 764 


10. After the coventure has ceased, a woman may be, proceeded against at 
law, for a debt which she owed previous to the marriage. Clarke & Co. v. 
Windham, 798 

See Marriage Settlements, 5, 6. 


INDICTMENT. 


1. It is not necessary that an indictment for an offence created by statute, 
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INDICTMENT—continueEp. 


should pursue the very words of theact. The act inflicting a penalty on 
persons “ who buy, sell, or receive from any slave, any commodity,” &c. 
is violated, by selling to a slave without the consent of the master. Wor- 
relly. The State, 732 
2, Two indictments, one for resisting legal process, and the other for an as- 
sault, cannot be supported for the same offence. The decisive test, is, , 
whether the same testimony will support both charges. T'he State v. 
Johnson, 840 


INFANT AND PROCHEIN AMI. 


1. A trial of right of property may be prosecuted in the name of an infant, 
by a prochein ami, who may execute the bond, and if necessary make the 
affidavit required by the statute. Strode, et als. v. Clark, 621 


INSANITY. 


1. An inquisition, had by order of the orphans’ court, to ascertain whether an 
individual is not non compos mentis, of the pendency of which he has no 
notice, is not evidence for any purpose, to affect the right of the individ- 
ual so found to be insane, orany one claiming through him. McCurry v. 
Hooper, 823 

2. Insanity, is shown by the proof of acts, declarations, and conduct, incon- 
sistent with the character, and previous habits of the party. The mere 
opinions of witnesses, of the sanity, or insanity, of a person, are not com- 
petent testimony, unless they are medical men, acquainted with the facts. 
Ib. 823 


INTENDMENT AND LEGAL PRESUMPTION. 


1. When a bill of exchange is drawn in this State, payable “at the Mer- 
chants’ Bank in the city of New York,” this court will take judicial notice 
that the city of New York, is the commercial city of that name, beyond 
the limits of this State. Dickinson v. The Branch Bank at Mobile, 54 

2. When the record does not show that the plaintiff to whom a claim is de- 
creed, is not the proprietor, the presumption will arise, the necessary 
proof of ownership was made. Boggs’ adm’r v. Branch Bank at Mobile, 494 

3. In asuit by the bank, against the cashier on his bond, to recover damages, 
because he had failed to protest a bill of exchange, left with the bank for 
collection, it was proved that it was the duty of the cashier to attend to 
this department. It was also proved, that a resolution was introduced by 
a director, and passed, requiring the cashier so to arrange the duties of the 
various officers of the bank, as to give to Mr. Ball, (an officer of the bank,) 
the necessary assistance in his department. Under this resolution, a writ- 
ten memorandum of the various duties of each officer was drawn up and 
signed by all the officers, except two, by which Mr. Saunders, the second 
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book-keeper, was charged with the duty of attending to the collecting re- 
gister, and proceeded to discharge, and did discharge, that duty, until after 
the default complained of. This memorandum, agreed on by the officers 
of the bank, was by Comegys, laid on the table of the board of directors, 
when in session, but it was not proved that it was read, or acted on by the 
board: Held, that it was areasonable inference, that the board of direct 

ors assented to, and approved of this arrangement of the officers of the 
bank—that as they did not dissent from it, they must be considered as ac- 
quiescing in the arrangement so made. Bank of the State of Alabama v. 
Comegys, et als. 772 


INTEREST. 


1. When a bill is drawn within this State, payable at a place beyond its lim- 
its, interest, and damages cannot be recovered of the acceptor, upon its 
dishonor, without proving the law of the place of payment, giving such 
damages, and interest. Dickinson v. The Branch Bank at Mobile, 54 

2. It is no objection that interest, and damages for non-payment, are includ- 
ed in the same entry of judgment, without specifying the amount of each, 
separately. Ib. 54 

3. A guardian who fails to make annual settlements of his accounts, is liable 
for interest on the funds in hand; but is not liable to be charged com- 
pound interest, unless he is guilty of such gross neglect, as is evidence 
of fraud. The mere omission to make annual settlements, is not evidence 
of fraud, so as to authorize the charge of compound interest. Bryant v. 
Craig, 354 

4. In settling the accounts of a guardian, the court should charge the guar- 
dian with interest on all money of the ward in his hands, from the time of 
its receipt, and allow him interest on all disbursements from the time they 
were made, the interest due from the guardian to extinguish pro tanto, or 
in full as the case may be, the expenditure of the ward. Jb. 355 

5. When lands and slaves mortgaged to several creditors, by agreement be- 
tween the creditors and the mortgagor, are to be sold, and the proceeds 
paid in definite sums to each creditor, with preference to each in the order 
he is named in the agreement, they will not be entitled to interest when 
the agreement is enforced against them on the cross bill of the debtor, 
and they stand in the same condition to each other as to default in carry- 
ing out the agreement. Pinkard v. Ingersoll, et al. 441 

6. An administrator prima facie is chargeable with interest under the sta- 
tute upon all receipts until disbursement, and must discharge himself by 
oath. King, adm’r, v. Cabiness’ creditors. 598 


JUDGMENT AND DECREE. 


1, Where a judgment is rendered against the plaintiff for a specific sum ina 
suit commenced by him as administrator, without directing the recovery 
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be bonis testatoris, its |egal efect, until demanded, is de bonis propriis, and 
as such it cannot be given in evidence under a declaration describing it as 
de bonis lestatoris. Quigley v. Cainpbell & Cleveland, 58 
2. The judgment obtained against the plaintiff in a suit by him as admins- 
trator under our statute of set-off, even when properly entered de bonis 
testatoris, is no evidence of assets in a suit upon it fora devastavit. Ib. 58 
3. Insuch a suit onsuch a judgment, the record of the settlement by the ad- 
ministrator, although of a part of the administration, is admissible evi- 
dence, as it, with the vouchers, may show the amount of the debts against 
the estate, the periods when paid, and the extent to which the party is lia- 
ble for the alledged devastavit. Ib. 58 
4, A decree may be made against a resident defendant, who fails or refuses 
to answer, after service of process. Covrart v. Harrod.& Flournoy, 265 
5. A decree against a non-resident, may be rendered, with a condition, that 
the complainant shall not enforee it, until he executes the refunding bond 
required by the statute. Jb. 265 
tas 


6. A judgment against a sheri%, on a rule by a judgment creditor for failing 





to make money, is no further binding on a junior judgment creditor, not a 
party to it, than that such a judgment was rendered, and for what amount. 
If the junior creditor can establish, that the property of the defendant in 
execution, would have yielded a sum, in addition to the amount found by 
the previous jury, for this amount, abandoned from neglect, or lost 
through the ignorance of the senior judgment creditor, he is entitled to a 
judgment. Anderson & Adams v. Bright §& Ledyard, 478 
7. A judgment in favor of one partner, in a suit in which he alone is a par- 
ty, is no bar or evidence of payment in another suit by the same plaintiff, 
against another partner, on the same cause of action. Whether it would 
not have been competent to have set up, and sustained by proof, the set- 
off, or payment, which enabled the other partner successfully to gainsay 
the plaintiffs action, even if such payment, or set-off, were made by, or 
were due to such partner in his individual capacity, quere. McLelland v. 
Ridgeway, 482 
8. S. having obtained several judgments against W. M. and J. M., transfer- 
red them to J. M., authorizing him to “use said notes and judgments, at 
his own charge and risk, and it is agreed that I am to pay no costs that 
has, or may accrue.” TIleld, first, that this was not a contract to pay the 
debt, or answer for the default of another, within the statute of frauds. 
Second, that J. M. was bound to see that no use was made of the judg- 
ments prejudicial to S., and as he could not himself prosecute a writ of 
error to reverse the judgments, neither could he defend himself upon the 
ground, that he did not consent to the prosecution of such a writ by his 
co-defendant, as the agreement was in legal effect a covenant against 
such an act. Merril! v. Smith, 569 
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JUDGMENT AND DECREE—conrinuep. 


See Executors and Administrators, 4, 5, 6. 
See Quo Warranto, 1. 


JURY AND JUROR. 


1. Where the jury, upon an indictment for assault and battery with intent 
to commit murder, and for an ordinary assault, return a general verdict of 
guilty, or a verdict finding one defendant guilty of an assault with intent 
to kill, and the other, guilty of an assault and battery, without assessing a 
fine, it is no error for the court to send the jury out, with instructions to re- 
turn a final verdict. Hughes v. T'he State, 458 

JUSTICE OF THE PEACE. 

1, A justice of the peace who takes insufficient surety upon an appeal bond, 
1s not individually responsible, unless it be shown that he acted from cor- 
rupt, or impure motives. Lester v. T’he Governor, 624 

2. Whether the sureties of a justice upon his official bond are bound for the 
official malversation of their principal, and whether the bond was not in- 
tended as a security for the performance of his ministerial duties only, 
quere. Id, 624 


LANDLORD AND TENANT. 


1. When a suit is brought against several persons, as tenants of the same 
lands, and A is “admitted to defend as landlord, for each, and all of said 
original defendants,” and pleads not guilty, it is in effect the same, as if 
he had instituted the suit himself, and he cannot therefore object that a 
judgment is rendered generally for the damages, without ascertaining the 
value of the rent of each tenant. Quere, can a joint action be maintained, 
if objected to, against several persons occupying separate parcels of the 
land. McCaskle v. marine, 18 

2. Rent in arrear, or falling due, is merely a debt due from the tenant to the 
landlord, for the payment of which he has, under the statute, a lien on the 
crop grown on the premises, and when it is removed, either by the tenant 
ora stranger, he cannot maintain trespass for its recovery. T'hompson v 
Spinks, 155, 

3. Where a tenant delivered certaiu cotton to one D; with instructions to 
take 1t to Mobile and sell it, and pay the landlord the rent of the land, but 
of which arrangement the landlord was ignorant; after which, the de- 
fendant, as sheriff, levied upon and sold it, as the property of the tenant: 
Held, that though D being, as bailee of the cotton, invested with the right 
of possession, might have maintained trespass for an injury to it, the land- 
lord having neither the possesoion, or the right to it, could not. Jb. 155 

4, Under the statute which allows landlords to defend ejectment suits, it is 
not necessary the technical relation of landlord and tenant should exist. 
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The act extends to all persons claiming title consistently with the posses- 
sion of the occupier. Falkner v. Jones and Leith, 165 


5. Any one having the title under which the tenant in possessian holds, and 
who is entitled to an immediate right of entry against him, must be allow- 
ed to defend as his landlord, although the ejectment suit is by the pur 
chaser of the tenant’s title at a sheriff's sale. Jb. 165 

6. An action for money had and received, cannot be maintained by a land, 
lord, against a purchaser from the tenant, of the crop grown on the rented 
land, but he may maintain attachment, under the statute, if the purchaser 
had knowledge of the lien of the landlord. Whether he might not also 
maintain an action on the case under such circumstances, quere. Dulany 
v. Dickerson, 601 


LEASES AND RENTS. 


1. When the grantee of the husband, after his death, receives the rents, al- 
though the widow, upon a bill filed by her to ascertain and settle her claim 
for dower, is entitled to a decree for her proportion of the rents so receiv- 
ed, the decree for what is due should bea general money decree, and it is 
not a lien upon the estate conveyed by the husband so as to override other 
charges, or liens created by the grantee. Johnson v. Elliott, 112 
Rent in arrear, or falling due, is merely a debt due from the tenant to the 
landlord, for the payment of which he has, under the statute, a lien on the 


re) 


crop grown on the premises, and when it Is removed, either by the tenant 
or a stranger, he cannot maintain trespass for its recovery. T'hompson v. 
Spinks, 155 
3. The act of 30th January, 1840, for the collection of rents in the city of 
Mobile, does not differ from the general attachment law, as it, in effect 
merely authorizes a suit to be commenced by attachment, for the recove- 
ry of rent in the city of Mobile, and is to be governed by the same rules as 
other suits commenced by attachment. .Vorth v. Eslava, 240. 


LEGACY. 


1. A bequest of slaves “to my daughter Mina, during her natural life, and at 
her her death to her heirs or children,” is not an estate tail, and vests a life 
estate only in the daughter—her children taking vested remainders. Dunn 
et al. v. Davis, 135 

2. A bequest to the wife of real and personal property, “during her natural 
life, and at her decease to be left to my son, A. 8. P.” vests immediately in 
the son, as an executory devise. Farley v. Gilmer, et al. 141 

3. A sole legatee has no right to the possession of the personal estate, until 
the personal representative has assented to it, and if in possession, it may 
be recovered by the personal representative when appointed. Upchurch 
v. Norsworthy, 532 
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4. A bequest to a married woman, “to go to the support of herself and chil- 
dren ;” also, “1 lend to my daughter, C. D., wife of G. D., the land where- 
on they now live, with all the household and kitchen furniture which they 
have in possession; also, one negro woman Winney, one negro girl Ail- 
sie, and one negro, Langley, with them and their increase, to enable her to 
support, school, and clothe her children, during her natural life, and after 
her death, to be equally divided between her children, to them and their 
heirs forever,” does not give the husband such an estate in the property; 
as can be subjected to sale at law, fer the payment of his debts. Jasper & 
Maclin v. Howard, Trustee, 652 


LIEN. 


1, When a lien has attached on personal property, by the delivery of a fieri 
Jfacias to the sheriff, which, during the continuance of the lien, is removed 
by the defendant in execution to another State, and sold, it may be levied 
on and sold, by an alias execution, if brought back again to this State.— 
McMahan vy. Green, 71 

2. When the grantee of the husband, after his death, receives the rents, al- 
though the widow, upon a bill filed by her to ascertain and settle her claim 
for dowe1, is entitled to a decree for her proportion of the rents so receiv- 
ed, the decree for what is due, should be a general money decree, and it is 
not a lien upon the estate conveyed by the husband so as to override other 
charges, or liens created by the grantee. Johnson v. Elliott, 112 

3. An agreement between the distributees of an estate, to divide the proper- 
ty and hold it subject to the debts of the deceased, gives to each of the 
distributees a lien upon the share of the other, for the payment of the debts 
contemplated ; but will not subject the property so divided, in the hands 
of one of the distributees, to sale under a judgment obtained upon a note 
executed jointly by all the distributees, to a creditor of the estate for a 
debt due by the deceased. Whether the creditors of the deceased might 
not have availed themselves of this agreement in equity, or whether the 
distributees might not have been sued as executors de son lort— quere. 
Jones’ Adm’r v. Swift, 144 

4, Where the disputed title covenanted to besatisfied, consists inthe claim 
ofa former vendor, for notes given by a former purchaser, to whom no 
deed was executed, these notes constitute a lien, which the obligee may 
remove on the default of the obligor, and recover the sum paid, by action 
on the covenant. Dickson, Jr. v. Briggs, 917 

5. When property is delivered to a warehouseman, indicated by the buyer, 
the right of property will vest in him, though the warehouseman may have 
a lien on the goods for his charges. Whether such a lien would in any 
case prevent the general property from vesting in the buyer, if the requi- 
sites of the sale were complete, quere. Bradford v. Marbury, 520 
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6. Possession of land under a purchase, is notice to a creditor, and will pre- 
vent the lien of his judgment against the vendor from attaching upon it, 
though the deed may never have been recorded. Burt v. Cassety, 734 

7. The lien of an attaching creditor, on land, is superior to the title of a 
purchaser under a subsequent judgment with notice of the levy of the prior 
attachment. Baldwin v. Leftwitch, 838 

See Landlord and Tenant, 6. 


LIMITATIONS AND NON-CLAIM, STATUTES OF. 


1. Quere, would not the foreign purchaser acquire a good title by a purchase 
at a judicial sale, or would nut the remedy be lost, if the property had re- 
mained long enough in the foreign country, for the statute of limitations 
to bar an action for its recovery. McMahan v. Green, 71 

2. A notice of the non-payment of a promissory note, personally served on 
the executor of an indorser of the note, or which is shown to have come 
to his hands, although it may come from a notary protesting the note, will 
be sufficient to withdraw the claim from the influence of the statute of non- 
claim, if it describe the note with accuracy, and informs the personal re- 
presentative, who the holder is, and that he looks to him for payment,— 
Ormonn, J. dissenting. Hallett and Walker, ex’rs, v. The Branch Bank at 
Mobile, 193 

3. The deposit, by the maker of a promissory note, with the assent of the 

sureties, of cotton, with the agreement that its proceeds, when sold, should 

be applied in payment of the note, will not withdraw the note from the in- 
fluence of the statute of limitations, although the cotton is sold, and the 
proceeds applied in payment after the maturity of the note, and within six 

years before suit commenced. Lyon, et al. v. T'he State Bank, 508 

A notice of the dishonor of a note, given to the executor of an endorser, 

before he has qualified as such, is not such a presentment, as will take the 

case out of the statute of non-claim. Branch Bank at Mobile v. Hallett & 

Walker, 671 

5. The absence of an administrator from the State, will not prevent the bar 
of the statute of non-claim, after it has commenced running. Whether 
the removal of the administrator from the State, would not justify the re 
vocation of his authority, guere. Br. Bk at Decatur v. Donelson, ad’x,'741 

6. A promise by an administrator, after the expiration of eighteen months 

after the grant of letters of administration, to ,pay a debt whicb had not 
been presented to him, will not take it out of tlie statute of non-claim.—- 
Br. Bank at Decatur v. Hawkins, Adm’r, 755 

. The six months which elapse after the granting letters testamentary, or 

of administration, are not to be computed in ascertaining whether the pe- 
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riod prescribed by the statute of limitations as a bar, is complete. Posey 
and Coffee v. The Decatur Bank, 802 
8. A statement in writing, describing a bill of exchange by its date, amount, 
and the character each party on the bill bears in relation to it, and when, 
and where payable, with the addition that the holder looks to the estate of 
a particular person for payment, is, if presented to the personal represen- 
tative of the estate, a sufficient presentation, without producing the origi- 
nal bill. Ib. 802 


MALICIOUS PROSECUTION. 


1. That the plaintiff was guilty of the offence charged, or that the defend- 
ant had probable cause for the prosecution, is a full answer to an action 
for a malicious prosecution. Whitehurst v. Ward, 264 


MARRIAGE AND MARRIAGE SETTLEMENTS. 


1. An ante-nuptial contract, by which the wife, before the marriage, convey- 
ed certain slaves and other property to trustees in trust, “to the use of the 
said C. B.S., and her intended husband, J.C. K., during their natural 
lives, at the death of either, then to the use of the survivor during his, or 
her life; at the death of such survivor, then to such child or children of 
the said C. B. S., and the lineal descendants of such child, or children, as 
may be then living, to them and their heirs forever ; but should there be no 
child, or children of the said Catherine, nor lineal descendant living at the 
time of the death of such survivor, then the said property to be equally di- 
vided among the next of kin of the said C., who may then be living, tothem 
and their heirs forever. Yet the said C. may, notwithstanding her cover- 
ture, by any writing under hand and seal, attested, &c., or by her last will, 
&c., bequeath, or leave any of the aforesaid slaves, or all of the same, to 
her said intended husband, or any other whatsover,”—does not give the 
wife a separate estate in the property conveyed, but creates a joint estate 
in the property in the husband and wife during their lives, with remainder 
to the children: and after it is reduced into possession by the husband, is 
subject at law to the payment of his debts; a sale under execution, con- 
veying to the purchaser the life estate of the husband, and of the wife 
during his life. Cook v. Kennerly & Smith, 42 

2. The law of South Carolina, where the deed was made, requires such in- 
struments to be recorded, and for want of such registration, declares them 
void, as to creditors, but that as between the parties to the deed it shall be 
valid without registration. Held, that the provision in relation to credi- 
tors, had no extra territorial efficacy as a law, and only applied to debts 
created, or attempted to be enforced, in South Carolina. 1b. 42 

3. A deed made previous to marriage, by which the property of the wife is 
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conveyed to a trustee, in trust, that immediately after the solemnization of 
the marriage, the right to the slaves conveyed, and their issues, profits and 
labor, shall be held by the trustee, for the joint use of husband and wife, 
during their joint lives, and after the death of one of them, to the survivor, 
without being in any manner subject to the debts of the husband, does 
not create a separate estate in the wife, but after reduction into possession 
by the husband, may be sold under execution against him atlaw. Bender 
v. Reynolds, 446 
Whether, if it was shown, that either the statute, or common law of South 
Carolina, where the deed was made, recognized the settlement, as vesting 


a 


the wife with an estate, not subject to the husband’s debts, it would not 
be the law of the contract in this State, quere. 1b. 446 
A deed by husband and wife, reciting that the wife is about to become 


on 


heiress of certain property, and conveying the property to a trustee for the 
mutual support of the husband and wife, and directing that the profits, 
uses, and issues, should be paid to the husband and wife, “ for their joint 
maintenance, during their natural lives, or to the survivor of them during 
the term of his, or her natural life,” does not exclude the marital rights of 
the husband, or create a separate estate in the wife—that the entire equi- 
table interest vests in the husband, and his possession completes the legal 
estate, for the life of himself, or wife, and may be sold under a fieri facias 
against him. Moss v. McCall, 630 
6. A will conveying property to a married woman, by the terms, “I leave 
for her use and benefit, as he (the trustee) may think proper, and best, 
without being subject to her debts, and contracts, inany way whatsoever, 
or her husband, or any future husband, solely for her support, her life- 
time,” creates a separate estate in the property, in the wife—Quere, will 
not the prohibition against her charging the estate, by contract, during the 
coventure be enforced. Clarke & Co. v. Windham, 798 


MORTGAGOR AND MORTGAGEE. 


1, The retention of possession by the mortgagor of personal property, after 
the law day has passed, is not necessarily a badge of fraud. If the pro- 
perty be suffered to remain with the mortgagor, by the mortgagee, a con- 
siderable time, it is a circumstance from which fraud may be inferred, if 
not satisfactorily explained. If he proceeds with reasonable diligence to 
foreclose his mortgage, no presumption whatever of fraud arises from the 
fact, that while the proceedings are in progress, the property is suffered 
to remain with the mortgagor. Simerson v. Branch Bank at Decatur, 205 

2. The circumstance that a creditor has foreclosed a mortgage, and obtained 
a decree for the sale of the mortgaged premises, does not constitute him 
a judgment creditor, so as to entitle him to redeem the premises from the 
purchaser, under the act of 1842. Br. B. at Mobile v. Furness, et al, 367 
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3. A bill is not multifarious, because it seeks to foreclose a mortgage upon 
an entire tract of land; and asks a specific performance as to one-half the 
land, from the heirs of the vendor of the mortgagor. Heirs of Holnian, et 
al. v. The Bank of Norfolk, 370 

4, An allegation, that a mortgagor was seized, or pretended to be seized in 
fee simple of the land, when he executed the mortgage, is a sufficient al- 
legation that he wasin possession. Ib. 370 

5. A mortgagee may release a part of the mortgaged estate, from the opera- 
tion of his mortgage, without impairing his right to look to the residue ; 
and this, although subsequent to the mortgage, the mortgagor had trans- 
ferred a part of the estate to others. Whether equity would not grant re- 
lief on the ground of fraud, if the mortgagee should collude with the mort- 
gagor, to make the burthen fall on a sub-purchaser of the mortgagor, 
Quere. Ib. 371 

4. When lands and slaves mortgaged to several creditors, by agreement be- 
tween the creditors and the mortgagor, are to be sold, and the proceeds 
paid in definite sums to each creditor, with preference to each in the order 
he is named in the agreement, they will not be entitled to interest when 
the agreement is enforced against them on the cross bill of the debtor, 
and they stand in the same condition to each other as to default in carry- 
ing out the agreement. Pinkard v. Ingersoll, et al. 441 

7. In such a case, although the proceedings are set on foot by a junior in- 
cumbrancer, to enjoin a senior incumbrancer from proceeding to sel] un- 
der his mortgage, the costs of suit are properly payable by the incumbran- 
cer, to be re-imbursed out of the fund produced by the sale of the mortgag- 
ed property. Jb. 44] 

8. A second mortgagee of a slavé, may recover the slave of one claiming 
under the mortgagor, though the first mortgage was forfeited, when the 
second was executed, and the first is still unsatisfied. Gardner’s Adm’r y, 
Morrison, 547 

9. When the evidences of debt are delivered up to the debtor, upon a con- 
tract importing on its face a sale of personal property, and the debt ad- 
mitted to be satisfied, nothing short of the clearest, and most convincing 
proof, that a remedy existed for its recovery, would suffice to convert such 


a contract into a mortgage. McKinstry v. Conly, 678 
10. A court of equity will relieve against a sale of the equity of redemption 
to the mortgagee, fora grossly inadequate price. Jb. 678 


11. A mortgage being executed in the name of a partnership, by one of the 
partners, it is not competent to prove the admissions, either of the mort- 
gagee, or the partner who executed it, that it was made to secure a debt 
due by the firm. Scott, Harper & Co. v. Dansby, 714 
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1. When the hearing of a claim against an insolvent estate is continued toa 
time beyond that fixed in the first instance for the settlement, the credi- 
tor’s affidavit (for the omission of which exception is taken) may be filed at 
any time before the hearing. Gilbert v. Brashear and Gooch, 191 

2. A copy of a promissory note, evidencing a debt due from an insolvent es- 
tate, verified by affidavit, is a sufficient compliance with the statute requir- 
ing claims to be filed, and it is competent after objection made, to produce 
the original. Rowdon v. Young, adm’r, 234 

3. Where the allegations of a petition for leave to sell the land of a dece- 
dent are denied by the answer, the necessity for the sale must appear upon 
the record by depositions taken as in chancery cases. McMekin v. Bobo, 
adm’r, 268 

4, The testimony of one witness, is not sufficient to outweigh the denial of 
the answer. The statement of a witness that there was a note against 
the deceased, in the hands of an attorney, upon which suit had been 
brought against the administrator, is not sufficient, without proof of the 
genuineness of the signature, or the liability of the estate for its payment. 
1b. 268 

5. The costs of the probate of a nuncupative will, cannot, whilst the probate 
is in litigation, be considered a debt for which the lands of the estate may 
be sold by order of the orphans’ court. Jb. 268 

6. When an estate was declared insolvent, previous to the act of 1843, but 
no progress made in the settlement until afterwards, the subsequent ac- 
tion of the court should be regulated by the last act. Boggs’ adm’r v. 
Branch Bank at Mobile, 494 

7. Whena claim has been allowed, either by the orphans’ court, or by com- 
missioners sitting by commission as the orphans’ court, if no exception is 
taken, it will be presumed on error, that proof was made of due present- 
ment. Jb. 494 

8. Under the act of 1843, partial settlement may be made, and decrees in fa- 
vor of creditors of an insolvent estate, enforced by execution. Jb. 494 

9. If no objection is taken by the administrator, to the action of the orphans’ 
court admitting a claim, he will be understood as waiving all objections ; 
and a paper found in the record, making objections to the claim, but not 
shown to have been brought to the notice of the orphans’ court, or a de- 
mand of an issue by the administrator, cannot be noticed by an appellate 
court. Ib. 494 

10. The orphans’ court has no power to direct the sale of land, which has 





descended to the heirs, for the purpose of more equal distribution; and 
where after such an order is made, the title is vested in the heirs, the ad- 
ministrator has no power to proceed with the sale. Quere, is an order ob- 
tained by the administrator for the sale of land compulsory, and may he 
not for good cause, refuse to proceed, and sell? McCain's adm’r v, Mc- 
Cain’s distributees, 510 
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11. Under the act of 1843, allowing a creditor to appeal, &c. froma decision 
against him, on the allowance of his account against an insolvent estate, 
he cannot be heard unless an exception is taken to the decision at the 
hearing. Cook v. Davis, 551 

12. Nor can he take exceptions to irregularities in the proceedings previous 
to the final decree, unless he excepts to such irregularities before going 
into the settlement. Ib. 551 

13. The act of 1843 does not impose upon the judge of the county court the 
duty of causing an issue to be made of his own volition between the 
creditor and administrator. Jb. 551 

14. The affirmatory affidavit which the administrator, or another creditor in 
his name, may require under the act of 1843, should show something for 
which the estate is responsible as a money demand, or as ascertained 
damages. A receipt for a note on a third person, to be collected or re- 
turned, is not sufficient. unless the affidavit shows the estate is chargeable 
with some sum of money. Jb. 551 

15. A note payable to a third person, will not support a claim unless the 
affidavit shows the claimant has either a legal, or equitable intcrest in it- 
Ib. 551 

16. Where an account cannot be stated in the first instance, by an adminis- 
trator, the court at the final hearing is authorized to correct any errors or 
omissions apparent upon the account, or otherwise appearing. King, 
adm’r, v. Cabiness’ creditors, 598 

17. An administrator prima facie is chargeable with interest under the sta- 
tute upon all receipts until disbursement, and must discharge himself by 
oath. Jb. 598 

18. A claim left with the clerk for the purpose of presentation to the admin- 
istrator, and retained by him until after the estate is reported insolvent, 
and then filed with the papers of the insolvent esiate, is filed sufficiently 
within the act of 1843, though he does not endorse the time of filing it, on 
the note, or transfer it to his docket. Nor can he afterwards be allowed 
to controvert it, by saying he did not consider it as filed. Gaffney v. Wil- 
liamson, adm’r, 628 

19. An administrator having, on his final settlement, filed receipts for mo- 
ney paid the guardian of an infant distributee, and claimed a credit to the 
amount of the payment, upon the decree in favor of that distributee, 
which was disallowed by the orphans’ court, and its judgment affirmed by 
this court, cannot afterwards move the orphans’ court to have satisfaction 
entered upon the decree, to the extent of the payment shown by the re- 
ceipts. Landreth’s adm’r v. Landreth’s distributees, 640 

20. A bond in the penal sum of g10,000, by which B bound himself, on con- 
dition that D would establish the claim of B, to a right of entry under the 
pre-emption laws of the United States, and pay to the United States the 
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purchase money thereof, he would deliver to D, his heirs and assigns, a 
good and sufficient deed of all his right, and title to one half of said lands 
—is not such an estate, or interest in land in D, though the condition of the 
bond has been performed, as can be sold by order of the orphans’ court» 
at the instance of the representatives of D, so as to vest in the purchaser 
the title of D, or to enable the commissioners appointed by the orphans’ 
court, to assign the bond to the purchaser. Brown v. Chambers, et al. 697 
21. An execution issuing from the orphans’ court, for the collection of money, 
should be made returnable to the regular semi-annual term of the county 
court proper, if there are fifteen days between the commencement of the 
term, and the teste of the writ; if not, then to the next succeeding term of 
the county court. Graham and Abercrombie v. Chandler, 829 
22. Such anexecution, when issued, has the same attributes as an execution 
issued on a judgment at common law, must be executed in the same mode, 
and may be enforced in the same manner; consequently, a motion may be 
made against the sheriff for failing to make the money. Jb, 829 
23. An administrator ad colligendum, is the mere agent, or officer of the court, 
and may be removed at any time, and an administrator in chief appointed. 
Flora v. Mennice, 836 
24. A judgment of the orphans’ court, dismissing a petition for the removal of 
an administrator, and the appointment of the petitioner in his stead, can- 
not be reviewed by an appellate court, unless the evidence offered to the 
court, or the right of the petitioner to the administration, be shown upon 
the record. Jb. 836 


PARTNERS AND PARTNERSHIP. 


1. If a partnership, upon its dissolution, convey all its effects to one of the 
firm, and after such dissolution and transfer, a debtor of the firm promise 
to pay the individual partner, he may maintain an action in his own name 
on the promise. Howell v. Reynolds, 128 

2. When partners execute several notes, in their individual names, for work 
done for the firm, if there is a total failure of the consideration, the de- 
fence may be made by either, when sued upon the note executed by him. 
Emanuel v. Martin, 233 

3. Upona suit by one, ona note due to him from a partnership, a debt from 
him to one member of the firm, may be set off against the demand due 
from the firm. Quere, where one of several defendants, sets off a demand 
due to him alone, can he have judgment tor any balance in his favor ?— 
Jones & Co. v. Jones, 244 

4. A judgment in favor of one partner, in a suit in which he alone is a par- 
ty, is no bar or evidence of payment in another suit by the same plaintiff, 
against another partner, on the same cause of action. Whether it would 
not have been competent to have set up, and sustained by proof, the set- 
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off, or payment, which enabled the other partner successfully to gainsay 
the plaintiff's action, even if such payment, or set-off, were made by, or 
were due to such partner in his individual capacity, quere. McLelland v. 


Ridgeway, 482 
5. A dormant partner is an allowable, but not an assential party. Desha, 
Smith & Co. v. Holland, 513 


6. An obligation signed with the partnership name, but in the body of which 
it is recited that it was the act of one of the partners, and given as a secu- 
rity for his individual debt, is not on its face a partnership act. Scott, Har- 
per & Co. v. Dansby, 714 

7. A mortgage being executed in the name of a partnership, by one of the 
partners, it is not competent to prove the admissions, either of the mort- 
gagee, or the partner who executed it, that it was made to secure a debt 
due by the firm. Jb. 714 

8. Upon a bill filed to subject property as belonging to a partnership, to the 
payment of a debt alledged to be secured by a mortgage of the partnership 
no decree can be had, upon proof that the property belongs to one of the 
partners, individually. Jb. 714 

9. A creditor of the firm, seeking to enforce a debt, cannot be required to 
produce the original articles of co-partnership. Griffin v. Doe ex dem. 


Stoddard and Murphy, 7283 


PAYMENT. 

1. Where a debtor owing two debts to his creditor, pays a sum of money in 
gross, and the creditor omits to apply it to either, the debtor, when sued 
on one of the debts, may insist on the payment to be applied in discharge 
of that, although the creditor has delayed both debts. Quere, if the pay 
ment was made for the purpose of extending both debts, and receipted in 
this way, whether it should not be applied pro rata? Dent, et al. v. The 
State Bank, 275 

2. A payment by an administrator of an insolvent estate, to a creditor, he 
binding himself “to hold the administrator harmless, in case said estate 
on settlement, does not pay enough to cover the above amount,” is not an 
absolute payment, or an admission that the claim is just, but if the claim 
is rejected for want of presentation in time to the administrator, he may 
recover back the money so paid. Gorman vy. Nairne, 338 

3. An administrator having, on his final settlement, filed receipts for money 
paid the guardian of an infant distributee, and claimed a credit to the a 
mount of the payment, upon the decree in favor of that distributee, which 
was disallowed by the orphans’ court, and its judgment afirmed by this 
court, cannot afterwards move the orphans’ court to have satisfaction en- 
tered upon the decree, to the extent of the payment shown by the receipt. 
Taandreth’s Adm’r y. Landreth’s Distributees, 640 
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PLEADING. 
1. It is no objection to a count that it states the facts from which the conclu- 
sion of indebtedness arises, instead of stating the same conclusion in a 
common count. McLeod v. Powe and Smith, 9 
A plea is bad on demurrer, which assumes to answer the entire declara- 
tion, and to furnish a bar tothe action, and alledges matter which is an an- 
swer to only apart of the demand. Mills & Co. v. Stewart, 90 
3. A plea, alledging that the defendant had been garnisheed in a court of 
the State of Louisiana, and a judgment rendered against him on his an- 
swer, condemning the debt in favor of a creditor of the plaintiff, setting 
out the proceedings fully, and alledging that they were conducted accord- 
ing to the law of Louisiana, and that he had paid, and satisfied the judg- 
ment so rendered, is good. It is not necessary in such a plea to alledge, 
in totidem verbis, that the defendant had no notice of the transfer of the 
note, when he answered the garnishment. Jb. 90 
4. “The south half of section 11, township 15, range 9, with the exception 
of eighty acres at the west end; and a lot donated for a school house, of 
land in the Coosa land district,” is a sufficient description of the premises 
sued for, in an action of trespass to try title. Heifner v. Porter & Sim- 
mons, 470 
A plea in abatement to an attachment, because it was issued without affi- 
davit, and because the writ, though properly addressed, commands the 
plaintiff eo nomine to attach the defendant’s estate, is bad, because it unites 
two distinct matters of abatement, and might be stricken out on motion- 
The defendant. therefore, in such a case, is not prejudiced by the refusal 
of the court to compel the plaintiff to join issue ypon it. Ellison, et al. v. 


~ 


q 


Mounts, 472 
6. A dormant partner is an allowable, but not an assential party. Desha, 
Smith & Co. v. Holland, 513 


«! 


. An allegation in the declaration, that the note on which the suit was 
brought, “ was made by B, acting for himself, and as joint owner with W, 
of the boat,” is not an allegation, that B had authority, as the agent of 
W, to execute the note in his name, soas to make the note evidence un- 
der the statute, unless contradicted by a sworn plea. Brooks & Wilson v. 
Harris, assignee, 555 

8. A declaration averring that the defendant undertook to collect a certain 
debt, without showing for what sum, is bad on demurrer. Posey v. Hair, 567 

. The plea of accord and satisfaction, is not an admission of the cause of 
action, when the general issue is also pleaded. Prince v. Puckett, 832 


See Landlord and Tenant, 1. 


~ 
—_ 


PRACTICE IN CHANCERY. 
1. A denial by a defendant, upon information and belief, not founded on the 


113 
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personal knowledge of the defendant, will not overturn the positive testi- 
mony of one witness, sustaining the allegations of the bill. Newman v 
James & Newman, 29 
2. An improper decree of the chancellor cannot be upheld, upon the ground, 
that he determined a demurrer to the bill improperly, for want of proper 
parties, and uncertainty. Grimshaw and Brown v. Walker, 101 
3. When the decree settling the equities in a suit against a non-resident, di- 
rects that it shall be suspended until the statutory bond is given, quere, 
whether a final decree afterwards rendered, during the same term, upon 
the report of the master, upon a reference directed by the former decree 
is not within its reservation. Johnson v. Elliott, 112 
4. It is error to decree a sum certain to a widow in lieu of dower, to be raised 
by a sale of the entire estate out of which the dower interest arises. The 
decree should be for the payment annually of the sum ascertained to be 
the annual value of the dower interest. 1b. 112 
5. A defendant who offers to file an insufficient answer, to purge a con. 
tempt, cannot claim as a matter of right to amend the answer. The mo 
tion should have been for leave to file a sufficient answer. Cowart v. Har. 
rod & Flournoy, 265 
6. When a chancery cause is remanded, with directions that a reference 
shall be made to the master, this will not warrant the master in acting on 
the matter without the order of the chancellor, and it is error to confirm 
his report made without an order. Keenan v. Strange, et al. 290 
7. When a decree is reversed and remanded, with directions to pursue a 
particular course, it stands, when remanded to the inferior court, as if the 
proper decree had been thus made in the first instance ; and the chancel'or 
upon a proper showing, may, notwithstanding the decree of the appellate 
court, set aside the defendant’s default, and let him make his defence by 
answer. Ib. 290 
8. Objections to a bill of revivor, that notice was not given of the intended 
application to the register, must be made in the first instance to the chan- 
cellor, or they cannot be raised in this court. Heirs of Holman, et al. v. 


Bank of Norfolk, 370 
9. Objections for want of proper parties, must be taken advantage of before 
the hearing. Alderson v. Harris & Merrill, 580 


10. Upon a bill filed to subject property as belonging to a partnership, to the 
payment of a debt alledged to be secured by a mortgage of the partnership 
no decree can be had, upon proof that the property belongs to one of the 
partners, individually. Scott, Harper & Co. v. Dansby, . 714 

11. A judgment creditor is improperly made a party to a bili filed to perfect 
a title to land, who has never attempted to subject the land tothe payment 
of his judgment. Burt v. Cassety, 734 
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PRACTICE AT LAW. 

1. When a suit is brought against several persons, as tenants of the same 
lands, and A is “admitted to defend as landlord, for each, and all of said 
original defendants,” and pleads not guilty, it is in effect the same, as if 
he had instituted the suit himself, and he cannot therefore object that a 
judgment is rendered generally for the damages, without ascertaining the 
value of the rent of each tenant. Quere, can a joint action be maintained, 
if objected to, against several persons occupying separate parcels of the 
land. McCaskle v. marine, 18 

2. In an issue between the transferee of a debt admitted as due to the debt- 
or and the attaching creditor, the court may require the transferee to aver 
the validity of the transfer, and it is not error to refuse to compel the cre- 
ditor to aver that the debt is subject to his process. Scott, Slough & Co. 


v. Stallsworth, 25 
3. Under the trial of such an issue, the debtor, under the act of 1845, is not 
a competent witness. Jb. 25 


4. The answer of the garnishee, and the papers in the cause, cannot be look- 
ed to as evidence on the trial of this issue. Jb. 25 
5. When the avails of an action prosecuted by an administrator, would, if 
successful, be assets of the estate he represents—if unsuccessful, the es- 
tate must be charged with the costs; and if a judgment for costs is ren- 
dered against him by the court below de bonis proprits, it will be here ren- 
dered de bonis intestatis. Hutchinson, adm’r, v. Gamble, 36 
6. It is no objection that interest, and damages for non-payment, are includ- 
ed in the same entry of judgment, without specifying the amount of each, 
separately. Dickinson v. The Br. Bank at Mobile, 54 
7. Where a judgment is rendered against the plaintiff for a specific sum in 
a suit commenced by him as administrator, without directing the recovery 
de bonis testatoris its legal effect, until demanded, is de bonis propriis, and 
as such it cannot be given in evidence under a declaration describing it 
as de bonis testatoris. Quigley v. Campbell and Cleaveland, 58 
8. The judgment obtained against the plaintiff, in a suit by him as adminis- 
trator, under our statute of set off, even when properly entered de bonis tes- 
tatoris,, is no evidence of assets in a suit upon it for a devastavit. Ib. 58 
9. In such a suit onsuch a judgment, the record of the settlement by the ad- 
ministrator, althounh of a part of the administration, is admissible evi- 
dence, as it, with the vouchers, may show the amount of the debts against 
the estate, the periods when paid, and the extent to which the party is lia 
ble for the alledged devastavit. Ib. 58 
10. A statement made by the clerk of the court rendering the judgment, o. 
its amount, and payment by the garnishee, though certified as part of the 
record, is not evidence of the fact of payment. Mills & Co. v. Stewart, 90 
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11. A motion to dissolve an attachment on the ground that the cause of action 
does not warrant that process, can properly be entertained when a new, or 
amended declaration is filed, setting out a cause of action not within the 
statute, if the motion is made within the time for pleading in abatement.— 
Hazard v. Jordan, 180 


12. An allegation in a notice, that the bank would move for judgment on a 
bill dated the 4th January, 1840, that “it was purchased under the first 
section of the act of 1843,” should be rejected as surplussage. T'he State 
Bank v. Dent and Pattison, 187 

13. Where a suit is brought for the use of another, on a note which, at the 
trial, appears to be indorsed in blank by several indorsers, and also by the 
nominal plaintiff, the several indorsements may be filled up at the trial, so 
as to correspond with the declaration, and that of the nominal plaintiff 
stricken out. Pickett v. Stewart, 202 

14. Where upon the record, it appears the issue is joined with one who is 
not a party, this will be rejected, if the judgment entry shows the trial of 
an issue between the proper parties. Del Barco v. Branch Bank at Mo- 
bile, , 238 

15. An order setting aside a judgment, on condition that the defendant 
“would not plead matter of abatement, or the statute of limitations,” is 
not confined to the declaration then on file, but applies equally to an a- 
mended declaration. Sawyer v. Patterson, 295 

16. Where evidence is heard by a justice of the peace upon the merits in a 
suit before him for a trespass, but the cause is eventually dismissed by 
him for want of jurisdiction, this not being a decision upon the merits, is 
no bar to a subsequent suit for the same cause of action. Waddle, et al v. 
Ishe, 308 

17. Where a deposition of a witness comes through the mail sealed, directed 
to the clerk of the proper court, with the usual post-marks, it may be pub- 
lished, although the name of the commissioner is not written across the 
seal. Park v. Bancroft, 468 

18. A suggestion by the plaintiff’s counsel, of the bankruptcy of the party 
who instituted the suit, and the substitution of the assignee in bankruptcy 
as plaintiff, renders inoperative a plea of the defendant previously filed, 
alledgir.g the bankruptcy of the plaintiff. Brooks & Wilson vy. Harris, as- 
signee, 555 

19. The answer of a garnishee must be contested at the term at which it is 
made ; and if an issue be subsequently tendered, he may object to joining 
in it, unless he has expressly, or by implication, waived his right to a dis- 
charge. McDaniel v. Reed, 615 
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20. If the bond was lost when the declaration was filed, the contents may be 
proved without an amendment of the declaration. Lester v. T'he Gover- 
nor, 624 

21. When an attachment is sued upon a debt not due, the declaration should 
not be filed until the maturity of the contract. Beckwith, et al. v. Bald- 
win, 720 

22. Where a negro held in this State as a slave, sues for his freedom, if his 
right to freedom depends upon the law of the place of his birth, the law 
must be proved as a fuct upon the trial of the cause. Sydney v. White, 728 

23. An objection that a deed was not proved, and recorded, within the time 
prescribed by law, cannot be made in the appellate court, if not raised in 
the primary court. Griffin v. Doe ex dem. Stoddard and Murphy, 783 

24. A creditor of the firm, seeking to enforce a debt, cannot be required to 
produce the original articles of co-partnership. Jb. 783 

25. A suit cannot be maintained at law, on a lost bill of exchange, indorsed 
in blank, whether lost before, or after its maturity, unless an affidavit of the 
loss be made before suit is brought, as required by the act of 1828. Nor 
is the case varied by the fact, that the bill was drawn in sets, consisting 
of first and second, and that the first only, on which the protest was made, 
is lost, and the second is produced at the trial. Posey and Coffee, Ex’rs, v. 
The Decatur Bank, 802 

26. The proper practice, is, to reject illegal testimony when offered, and not 
to admit it, subject afterwards to be excluded, when the court charges the 
jury ; as it may be impossible to eradicate an improper impression made 
upon them. An exception to this rule obtains, where a party proposes to 
make testimony relevant, by evidence to be subsequently offered. Me- 
Curry v. Hooper, 825 


PRE-EMPTION LAW. 


1. The right to enter land, under the pre-emption laws of congress, descends 
to the heir at law, if the occupant dies without performing the conditions 
imposed by these acts, and obtaining the title. The heir cannot call on 
the administrator to pay the purchase money to the government out of the 
assets of the estate, nor the widow to perfect her title to dower. There- 
fore, where, in such a case, the administrator paid the purchase money 
due the government, out of the assets of the estate, and took the title to the 
widow and heirs of the deceased, as tenants in common—held, that an or- 
der obtained by the administrator from the orphans’ court, for the sale of 
the land, upon the representation that the estate of his intestate was insol- 
vent, was void, and that the purchaser at the sale obtained no title to the 
Zand, Theat no trust upon the land resulted to the administrator, or the 
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creditors of the estate, from the fact that the administrator paid the pur- 
chase money out of the assets of the estate. Whether, the administrator 
might enter upon, and sell the mere occupancy of the deceased, quere.— 
Johnson and wife, et al. v. Collins, 322 
2. Two persons, H. and M., being entitled each to enter eighty acres of 
land, of the same quarter section, made an agreement, by which M. stipu- 
lated, that if he did not pay H. $100 which he owed him, by the time he 
was ready to enter his portion of the land, that then he would permit H. to 
enter the entire quarter section, H. paying M. the value, to be ascertained 
by a reference to the neighbors. Held, that this was a contract for the 
sale of the pre-emption, and being in violation of the act of congress of 
June, 1838, granting pre-emption rights to settlers on the public lands, 
was void. Hudson and Hudson v. Milner, 667 


PRINCIPAL AND AGENT. 


1. The agency of a party must first be proved by other evidence than his 
acts, before it can be assumed that his acts are binding on the principal. 
Scarborough v. Reynolds, 252 

2. A special authority conferred upon an agent, in the management of a 
plantation, and the interests connected with it, to demand and sue for all 
moneys, &c., “subjecting myself to be sued through him, in the same 
manner as if I was personally present,” does not give the agent power to 


execute a note in the name of the principal. 1. 252 
3. Such a power does not authorize a submission of matters in dispute to ar- 
bitration, at least until aftersuit brought. Jb. 252 


4. An authority to an agent, stated thus, “if you can honorably and fairly 
settle with Reynolds for me, out of court, do so, if not, let the court and 
jury settle,” does not authorize a reference to arbitrators ; nor will authori- 
ty to exercise a reasonable discretion, or to submit to a reasonable sacri- 
fice, confer such power. Ib. 252 

5. Neither a remittance of money, to one as the agent of a bank, and his 
consent to receive it as such, nor his admissions, or the fact that he is a 
director of the bank, have any tendency to prove that he is the agent of 
the bank. The consent of the bank that he should so act, is necessary. 
Heirs of Holman v. Bank of Norfolk, 370 

6. It is no ground for the rescission of a contract for the sale of land, that 
one who sold the land as agent, had no authority to act, if the principal 
ratifies his act, and is able, and willing to make title. Alderson v. Harris 
& Merrill, 580 

7. Where one falsely, and fraudulently, represents himself as an agent, au- 
thorized to sell land, and gives his own bond to make title, the purchaser 
cannot be compelled to pay the purchase money, unless he obtains the ti- 
tle, the more especially if the agent is insolvent. Jb. 580 
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8. An agent, is an exception to the general rule, and may testify, though he 
has an interest in the event of the suit. Bean v. Pearsall, 592 
9. The principal is not a competent witness for the agent, in a suit brought 
by him against an attorney, for the recovery of a debt due the principal, 
which the agent had placed in the attorney’s hands for collection; as the 
record would be evidence for the principal, of the amount recovered, in a 
suit by him against the agent. Wallace and Lewis v. Peck & Clark, 768 
10. When money is collected by an agent, for persons who are themselves 
agents, he may discharge himself, either by paying it over to those from 
whom he received the claim, or to the true owner; but cannot discharge 
himself, by paying it to the payee of the note, he not being in fact the 
true owner, and the note not having been received by him from the payee. 
Ib. 768 
PRINCIPAL AND SURETY. 


1. When an award is about being made, between a principal and one of two 
sureties, touching certain moneys, alledged to have been placed in his 
hands for the payment of the debt, the other surety will be bound by it, 
when made, either by assenting to it when made, or by being present with 
full knowledge that it is about being made, and not dissenting. McGehee 
v. Mc Gehee, 8&3 

2. A surety, who has been compelled to pay the debt of the principal, may 
recover at law of a co-surety, not only his proportion of the debt, but un- 
der the act of 1839, may also recover his proportion of the part of any 
other co-sureties shown to be insolvent. But notwithstanding this statute, 
chancery has concurrent jurisdiction. Couch v. Terry’s adm’rs, 225 

3. Whether the sureties of a justice upon his official bond are bound for the 
official malversation of their principal, and whether the bond was not in- 
tended as a security for the performance of his ministerial duties only, 
quere. Lester v. The Governor, 624 

4. A deed of trust, or mortgage, executed as an indemnity to the sureties of 
an executor, will be upheld at law, whilst the liability continues. Quere— 
would not a court of equity, upon a proper indemnity being executed, di- 
rect a sale of the trust property, at the instance of a creditor of the grantor. 
Hawkins v. May, 673 

5. One of two co-sureties may interpose a claim under the statute, for the 
benefit of both, and if no objection is taken in the primary court, it cannot 
be made here. Jb. 673 


PROCESS, AND SERVICE OF. 


1. To constitute the offence of obstructing process, in a criminal point of 
view, there must be an active opposition; not merely taking charge of a 
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debtor’s property, keeping it out of view, and refusing when called on by 
an officer, to place it within his reach. Crumpton v. Vewman, 199 
A warrant, which recited, that W C did oppose W A, a constable, in the 
execution of civil process, by concealing, and keeping concealed, the pro- 
perty of one James Frost, is a nullity, and the party who caused it to be 
issued, as well as the officer who acted under its authority, are liable in 
trespass to the party arrested. 1b. 199 


. When lands and slaves mortgaged to several creditors, by agreement be- 


tween the creditors and the mortgagor, are to be sold, and the proceeds 
paid in definite sums to each creditor, with preference to each in the order 
he is named in the agreement, they will not be entitled to interest when 
the agreement is enforced against them on the cross bill of the debtor, 
and they stand in the same condition to each other as to default in carry- 
ing out the agreement. Pinkard v. Ingersoll, et al. 441 


QUO WARRANTO. 


1. 


A citation issued to a bank, in a proceeding by information, in the nature 
of a quo warranto, on the 2ist February, 1843, commanding it to appear 
ata special term of the court, to be held on Monday, the 28th instant, (the 
only remaining Monday in the month being the 27th instant,) and the re- 
cord recites, that a judgment was rendered by default, vacating the char- 
ter of the bank, on Monday the 29th of February—Held, that the judg- 
ment could not be sustained. P. & M. Bank v. The State, 657 


RECOGNIZANCE. 


A judgment nisi, on a forfeited recognizance, recited that the recogni- 
zance was entered into on “Tuesday, the eighth day of the term.” <A 
scire facias issued, which pursued this judgment, was served on one of the 
parties and dismissed, and on motion of the solicitor, another sci. fa. was 
ordered to issue, and leave granted to amend the judgment nisi, nunc pro 
tunc; and by the direction of the court, the clerk referred to the judgment 
nisi of the preceding term, and erased therefrom with his pen, the words 
Tuesday, the 8th day of the term, and interlined and substituted “ Wednes- 
day, the 9th day of the term,” and a sci. fa. then issued on the judgment 
as amended, returnable to the next term—Held, that the judgment nisi 
was amendable nunc pro tunc, and that the particular mode adopted in 
this case did not annul the first judgment in toto. The State v. Cruig, 363 


RECORD AND JUDGMENT ROLL. 


1. 


When the record of the proceedings of one State, are offered in evidence 
in another, authenticated pursuant to the act of congress, presumptions 
must be indulged favorable to its jurisdiction, where the form of the pro- 
ceedings does not indicate, that it is a court of limited jurisdiction. Mills 
& Co. v. Stewart, , 90 
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2. A statement made by the clerk of the court rendering the judgment, of 
its amount, and payment by the garnishee, though certified as part of the 
record, is not evidence of the fact of payment. Mills & Co. v. Stewart, 90 


REDEMPTION LAW. 


1. The term “creditors,” in the act of 1842, to prevent the sacrifice of real 
estate, does not mean creditors at large of the debtor, but such only as 
have ascertained the bona fides of their debts, by obtaining judgment.— 
Thomason v. Scales, et al. 309 

2. The circumstance that a creditor has foreclosed a mortgage, and obtained 
a decree for the sale of the mortgaged premises, does not constitute him 
a judgment creditor, so as to entitie him to redeem the premises from the 
purchaser, under the act of 1842. Br. B. at Mobile v. Furness, et al, 367 


RIGHT OF PROPERTY, TRIAL OF. 


1. Upon a trial of right of property, levied on by attachment, the claimant 
may prove, that the defendant in attachment, at the time he purchased the 
slaves levied on, declared that he paid for them with the land of the cestut 
que trust, (in whose behalf they were claimed,) and purchased the slaves 
for their use, the res gestae, being the sale and purchase, and not the pos- 
session of the slaves; such testimony would be no proof of consideration, 
if the attaching creditor’s debt then existed. Berry, use, §c.v. Hardman, 604 

2. Atrial of right of property may be prosecuted in the name of an infant, 
by a prochein ami, who may execute the bond, and if necessary make the 
affidavit required by the statute. Strode, et als. v. Clark, 62] 


See Attachment, 5. 
See Evidence, 16. 


SALES. 

1. No title passes to the purchaser, by a private sale of the property of an es- 
tate by the administrator, although the administrator is estopped by his 
own act from recovering it, by an action in his own name. Nor can the 
administrator coerce payment of the purchase money, as no right can be 
derived from an unlawful act; and the contract being void in its inception, 
the defence may be made, without placing the other party in statu quo, by 
a return of the property. Fambro v. Gantt, 298 
If upon a sale of cotton, there is a stipulation to allow a credit for all over 
$1,000 of the price to be paid, until returns for the cotton can be had 
from Liverpool, it is an agreement to wait for the residue until, by the or- 
dinary course of trade, a sufficient time elapses for a shipment and returns. 
A mere gratuitous extension of the time of payment, made after the con- 
tract was complete, would not be binding. Bradford v. Marbury, 520 


ut 


re) 
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3. When a credit is stipulated for, upon a sale of goods, suit cannot be 
brought before the time agreed on for payment. How far this principle 
may be modified, when the buyer obtains goods upon a fraudulent repre- 
sentation that paper given for them is good, when it is worthless ; or when 
the buyer obtains possession of goods on condition of giving security, and 
afterwards refuses it, quere. 1b. 520 

4. It is no ground for the rescission of a contract for the sale of land, that 
one who sold the land as agent, had no authority to act, if the principal 
ratifies his act, and is able, and willing to make title. Alderson v. Harris 
& Merrill, 580 

5. Where one falsely, and fraudulently, represents himself as an agent, au- 
thorized to sell land, and gives his own bond to make title, the purchaser 
cannot be compelled to pay the purchase money, unless he obtains the ti- 
tle, the more especially if the agent is insolvent. Ib. 580 

6. When the evidences of debt are delivered up to the debtor, upon a con- 
tract importing on its face a sale of personal property, and the debt ad- 
mitted to be satisfied, nothing short of the clearest, and most convincing 
proof, that a remedy existed for its recovery, would suffice to convert such 
a contract into a mortgage. McKinstry v. Conly, 678 
See Evidence, 20. 

See Tax Collector and sales by, 1, 2, 3. 


SALES UNDER JUDICIAL PROCESS. 


1. A purchase made under a decree in chancery, foreclosing a mortgage, is 
prima facie valid, against a subsequent judgment creditor of the same 
debtor. But if the debt of the subsequent judgment creditor, existed at 
the time of the rendition of the decree in chancery, under which he claim- 
ed, the onus is cast on him of showing, that the decree was rendered for a 
debt due from the debtor to the complainant, he being also the purchaser. 
Simerson v. The Branch Bank at Decatur. 205 

2. Where there has been a public sale of personal property, the purchaser 
may leave it with the former owner, upon a contract, or from motives of 
benevolence, and if the act is bona fide, it will not be liable to the debts 
of the former owner. Ib. 205 

3. A purchaser ofa slave at a constable’s sale, who has notice of an unregis- 
tered mortgage on the slave, may nevertheless protect himself, ifthe plain- 
tiff in execution had no notice of the mortgage, until after his lien attach- 
ed by the levy of his execution. Jordan v. Mead, 247 


SET-OFF. 


1. The judgment obtained against the plaintiff, in a suit by him as adminis- 
trator, under our statute of set off, even when properly entered de bonis tes 
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tatoris,, is no evidence of assets in a suit upon it for a devastavit. Quigley 
v. Campbell and Cleaveland, 58 

2. Upon a suit by husband and wife, on a note given to them jointly, fora 
debt created with the defendants, by the dealing of the wife with the con- 
sent of the husband, the defendants may set off an account, not included 
in the note, created in the same course of dealing. Case and Eslava v. 
P. & C. Byrne, 115 

3. Upon a suit by one, on a note due to him from a partnership, a debt from 
him, to one member of the firm, may be set off against the demand due 
from the firm. Quere, where one of several defendants, sets off a demand 
due to him alone, can he have judgment for any balance in his favor?— 
Jones & Co. v. Jones, 244 

4, Accounts of creditors of the defendant found amongst the papers of the 
plaintiff's intestate, receipted by the creditors, are, without aid from other 
proof, no evidence of the payment of money by the intestate, for the benefit 
of the defendant, so as to make these accounts sets off. Field’s Adm’r v. 
Bevil, 608 

5. A plea of set-off cannot be interposed to a suit on a bond for unliquidated 
damages; but by taking issue on such a plea, its sufficiency is admitted. 
Brown v. Chambers, et al. 698 

SHERIFF AND HIS SURETIES. 

i. A motion against a sheriff, for failing to make money on an execution, 
which had issued in favor of a plaintiff, who, after the rendition of the 
judgment, had been declared a bankrupt, must be made in the name of 
the assignee in bankruptcy. Gary v. Bates, et al. 544 


SLANDER. 


1. A charge of stealing hogs, implies malice in the speaker, notwithstanding 
there is proof that the charge was currently reported, and believed in the 
neighborhood in which the parties resided. Evidence in mitigation of 
damages, is proper where the general issue alone is pleaded, and not 
where the plea of justification is also interposed. Shelton v. Simmons, 466 


SLAVES. 


1. A negro who, by the law of the place of his birth, is entitled to his free- 
dom when his mother arrives at a particular age, will be entitled to his 
freedom in this State, though sold as a slave, and brought here before that 
event happened. Sidney v. White, 728 

2. Where a female slave is entitled to freedom when she arrives at a parti- 
cular age, her children born in this State, before the event happens, are 
slaves. Ib. 728 


3. Where a negro held in this State as a slave, sues for his freedom, if hia 
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right to freedom depends upon the law of the place of his birth, the law 
must be proved as a fact upon the trial of the cause. 1b. 728 


SIXTEENTH SECTION. 


1. When a school commissioner has drawn school funds from the bank, 
which he fails to pay over as directed by law, any legal voters of the town- 
ship may maintain an action against him for the recovery of the money, 
by motion under the statute. Burns and Randle v. Minter, 316 

2. When the schvol commissioners neglect to employ teachers, and refuse 
to appropriate money in their hands for the tuition of the children of the 
township, if the children of the township do attend other schools, within 
its limits, the tuition money may be recovered from them, or any one of 
them, by any legal voter, for the purpose of defraying such tuition. Jb. 316 

3. Such a judgment could be rendered in the name of the plaintiff, for the 
aggregate sum, ascertaining the several sums due each child, or parent, 
to be satisfied by the payment of these several amounts, to the persons 


respectively entitled. Jb. 316 
4, One commissioner, as such, cannot recover from another commissioner, 

money belonging to the school fund in his hands. 1 316 
STATUTES. : 


1. The statute authorising suits to be brought on lost bonds, notes, &c. and 
requiring an affidavit to be made of the loss, is cumulative, and was not 
intended to repeal any remedy which previously existed. It is therefore 
competent to prove by other competent testimony, the loss of an instru- 
ment on which suit is brought, be the effect of the affidavit, when made 
under the statute, what it may. Branch Bank at Mobile v. Tillman, 214 

2. The act of 30th January, 1840, for the collection of rents in the city of 
Mobile, does not differ from the general attachment law, as it, in effect 
merely authorizes a suit to be commenced by attachment, for the recove- 
ry of rent in the city of Mobile, and is to be governed by the same rule as 
other suits commenced by attachment. .Vorth v. Eslava, 240 

«3. The term “creditors,” in the act of 1842, to prevent the sacrifice of real 
estate, does not mean creditors at large of the debtor, but such only as 
have ascertained the bona fides of their debts, by obtaining judgment.— 
Thomason v. Scales, et al. 309 

4. The act of 1841, declaring, that a note payable to the cashier, may be 
sued on and collected as a note payable to the bank, applies equally to 
notes which were executed at the time of its passage, and to those which 
have been since made. Davis, et al. v. Branch Bank of Mobile, 463 

See Constitutional Law, 1. 
See Husband and Wife, 5. 
See Indictment, 1. 
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SUMMARY PROCEEDINGS. 


1. A motion against a sheriff, for failing to make money on an execution, 
which had issued in favor of a plaintiff, who, after the rendition of the 
judgment, had been declared a bankrupt, must be made in the name of the 
assignee in bankruptcy. Gary v. Bates, et al. 544 

See Judgment and Decree, 6. 


TAXES, TAX COLLECTOR, AND SALES BY. 


1. A sale of land for taxes cannot, under our statutes, be sustained where the 
delinquent, at the time or the distress, has goods and chattels within the 


county. Scales v. Alvis, 617 
2. No personal property is exempt from levy and sale, when the object is the 
collection of delinquent taxes. Jb. 617 


3. An advertisement of lands the sale of for taxes must be published three 
months, (in the case of resident delinquents,) and two irregular advertise- 
ments for that space of time, cannot be coupled together, so as to autho- 
rize the sale, although a verbal consent to this course is given by the de- 
linquent. Jb. 617 
See Corporation, 1, 2. 


TENDER. 


1, Undera special contract to sell slaves to one upon the payment of a sum 
certain at a specified day, the title vests in the party to whom they are to 
be sold, by the tender of the money, and when the tender is made by an / 
administrator and refused, yet the administrator, by the act of tender and 
refusal becomes the bailee of the money, and as such may be sued by the 
executor of the other party, where he has successfully sustained an action 
of detinue, on the ground that the title vested in the estate by the act of 
tender. McLeod v. Powe and Smith, 9 

2. But, unless the money is actually tendered upon condition that a title is 
made, the only relief is to enjoin the vendor from proceeding for the price 
until he gives indemnity against the outstanding incumbrance. Hunter 
v. O'Neil, 38 

TRESPASS. 

1. Rent in arrear, or falling due, is merely a debt due from the tenant tothe 
landlord, for the payment of which he has, under the statute, a lien on the 
crop grown on the premises, and when it is removed, either by the tenant 
or astranger, he cannot maintain trespass for its recovery. T'hompson v, 
Spinks, 155 

2. A defendant, by electing to recoup the damages, when sued for a breach 
of contract, thereby precludes himself from afterwards suing for damages, 
for the same injury, but may still maintain an action for a trespass, which 
could not have been recouped in the former action. McLane v. Miller, 643 

See Trover and Conversion, 2. 
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TROVER AND CONVERSION. 
1. Where wood has been converted and made into coal, by the defendant, 
the owner is entitled to maintain trover for the coal. Riddle v. Driver, 590 
2. One who receives goods as a warehouseman, from one who obtained them 
by the commission of a trespass, and on demand, refuses to deliver them 
to the owner, is not liable to be sued in trespass. Trover, or detinue, is 
the appropriate action. Prince v. Puckett, Ex’x, 832 


TRUSTEE AND CESTUI QUE TRUST. 

1, When slaves are conveyed in trust for the use of another, he is entitled 
to the possession to make the use effectual, unless the deed expressly de- 
clares the cestui que trust is to be entitled only to the profits. The em- 
ployment in the deed, of the term, “in their actual possession,” would not 
justify the trustees in withholding the possession from the cestui que trust. 
Cook v. Kennerly & Smith, 42 

2. The possession of the cestui que trust, is not within the second section of 
the statute of frauds. Quere, would it not apply to a trustee, who retain- 
ed possession of the trust estate, without registration of the deed. Ib. 42 

3. A trustee of a married woman, to preserve her separate estate, is not res- 
ponsible for medical services rendered to slaves, constituting her separate 
estate, they not being in his possession, or the services rendered at his 
request, and he never having promised to pay the value of the services. 
Hodges v. Hoole, 177 

4. Quere, who is entitled to money in the hands ofa trustee of a deed of trust, 
fraudulent in law, and therefore void as against creditors? Does it be- 
long to the creditors generally who assert a title to it, or only to those who 
refuse to come in under the commission? Reavis v. Garner, et als. 661 


See Pre-emption Law, 1. 


USURY. 

1. An assignee of a note cannot recover of the assignor usurious interest, 
which in a suit by the assignee against the makers of the note, had been 
deducted from it, the assignee being a party to the contract, by which the 
usury was reserved. Lloyd v. Pace, 637 


VENDOR AND VENDEE. 

1. A vendee claiming to have purchased land by delivering up the note of 
the vendor, must, as against the existing creditors of the vendor, prove 
that the note evidenced a reai debt. McCaskle v. Amarine, 18 

2. A deed drawn by an attorney, for land, by the direction of the vendor, is 
sufficiently delivered to the vendee, though not present, if left with the at- 
torney for the purpose of registration, or, after its execution, taken by the 
vendor, for the purpose of being handed to the clerk to be registered.— 


Burt v. Cassety, 734 
3. When a vendor, upon the sale of a tract of land for a sum in gross, inno- 
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cently represents it as containing 300 acres, when in fact it contains but 
282 acres, and the vendee sometime afterwards accepts a deed from one 
in whom the legal title is vested, reciting that the tract contains but 282 
acres, after which the vendee executes his notes to the vendor for the pur- 
chase money unpaid, without objection; and there being evidence tend- 
ing to establish, that the locality was a leading inducement to the contract 
—the vendee cannot have compensation for the deficiency, as the inference 
from the facts, is, that if the deficiency had been known at the time of the 
sale, the terms of the contract would not have been altered. Capshaw, et 
al. v. Fennell, 780 

See Attachment, 8. 

See Covenant, 1. 

See Evidence, 2, 3, 4, 5. 

See Fraud, 1, 5, 6. 


VERDICT. 


1. Where the jury, upon an indictment for assault and battery with intent to 
commit murder, and for an ordinary assault, return a general verdict of 
guilty, or a verdict finding one defendant guilty ofan assault with intent to 
kill, and the other guilty of an assault and battery, without assessing a 
fine, it is no error for the court to send the jury out with instructions to 
return a final verdict. Hughes v. The State, 458 


WILLS AND TESTAMENTS, AND PROBATE OF. 


1. When a will is contested, either in chancery, or in the orphans’ court, the 
heir is entitled to an issue of devastavit vel non, if he demands it. Hill v. 
Barge, 687 

2. When a will offered for probate is in the hand-writing of the person to be 
benefitted by it, before the willcan be admitted to probate, it must be sat- 
isfactorily established, that the testator knew its contents. If, in addition 
to the will being written by the beneficiary, other suspicious circumstan- 
ces exist, such as extreme debility of the testator, and great confidence re- 
posed by him in the writer, the demand of the law for proof of knowledge 
of the contents of the will, will be increased. Jb. 687 

3. A will, to be attested in the presence of the testator, must be witnessed 
within his view. It is not necessary to prove that he actually saw the wit- 
nesses attest the will; it is sufficient if, from their relative position, he 
couldsee them. Ib. 687 


WITNESS. 


1. A witness who stated, that he had made a contract with the claimant for 
the purchase of the premises in question, which he considered advantage- 
ous, and that the claimant was to put him in possession as soon as he 
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could, is an incompetent witness, on the ground of interest for the claim- 
ant, in an action of forcible entry and detainer, to recover the possession, 
though the witness also swore, he would not lose or gain by the event of 
the suit. Carter and Ott v. Mundy, 132 
2. The grantor in a deed is a competent witness to impeach it for fraud, if 
he was not interested in some way to render him incompetent on that 
ground. Sims v. Killen, 497 
3. One joint maker of a note not sued, is nota competent witness for his co- 
maker withouta release. Kornegay v. Salle, 534 
4. A witness who has a certain, immediate, and direct interest, in the event 
of a suit, cannot be examined asa witness, though the record itself of the 
suit, would not be evidence, either for or against him. Bean v. Pearsall. 592 
5. An agent is an exception to the general rule, and may testify, though he 
has an interest in the event of the suit. Jb. 592 
6. Whether a witness whose opinions are offered in evidence as an expert 
in any art or science, is competent to testify, is to be determined by the 
court, either by examining the witness himself, or from the testimony of 
others. Tullis v. Kidd, 648 
7. One who is not engaged in the practice of physic, may nevertheless be 
competent to testify, if he shows that he had studied the science of medi- 
cine, and felt competent to express a medical opinion upon a particular 
disease. The fact that he was not a practising physician would go to his 
credit. Ib. 648 
8. After a witness has been admitted to testify as an expert, evidence cannot 
be given to the jury of the opinions of other experts in the same science, 
that the witness was qualified to draw correct conclusions, in the science 
on which he had been examined; though such testimony would have 
been properly offered to the court, to show the competency of the witness. 
Ib. 648 
9. The principal is not a competent witness for the agent, in a suit brought 
by him against an attorney, for the recovery of a debt due the principal, 
which the agent had placed in the attorney’s hands for collection; as the 
record would be evidence for the principal, of the amount recovered, in a 
suit by him against the agent. Wallace and Lewis v. Peck & Clark, 768 


See Chancery, 15. 
See Deposition, 1. 





